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SUNSHINE ACT MEETINGS . 41348 


FEDERAL PRISONERS 

Justice/Bureau of Prisons proposed rules on custody, 
treatment and Instruction (Part II of this issue); com¬ 
ments by 9-30-77 ....... 41367 

CABLE TV OPERATIONS 

FCC imposes restrictions in certain frequency bands to 
prevent interference with aeronautical navigation and 
safety radio services; effective 1-1-78. __._ 41284 

CRUDE OIL 

FEA proposes to resume price increases to offset in¬ 
flation, and schedules a hearing; comments by 8-28-77, 
hearing on 8-28-77 (Part VI of this issue) _ 41395 

NATURAL GAS ACT 

FPC revises Form No. 108 Program; effective 8-5-77 _ 41271 

CALCIUM OXIDE AND CALCIUM HYDROXIDE 

HEW/FDA proposes to affirm GRAS status as food in¬ 
gredients; comments by 10-17-77 ___ 41299 

ANTIPERSPIRANTS AND COSMETICS 

HEW/FDA prohibits products with Zirconium from being 
marketed until safety testing adequate for a new drug 
is performed; effective 9-18-77 (Part III of this issue).- 41373 

INVESTIGATIONAL NEW DRUGS 

HEW/FDA announces availability of draft of bioresearch 
monitoring data collection form; comments by 
10-17-77 .....„.. 41301 

AFFIRMATIVE ACTION FOR WOMEN 

Labor/FCCPO proposes standards and timetables by 
construction contractors (2 documents); comments by 
9-30-77 (Part IV of this issue) ___ 41377, 41383 

COTTON AND MAN-MADE FIBER TEXTILES 

CITA increases restraint levels for certain products from 
the Republic of China; effective 8-16-77 ___ 41318 

OCCUPATIONAL SAFETY AND HEALTH 
CONSULTATIONS 

Labor/OSHA provides for free on site consultation to as 
many employers as possible; effective 8-1-77 (Part V of 
this issue) ........ 41385 

FOLLOW THROUGH PROGRAM 

HEW establishes closing date for receipt of applications 
for additional FY 1977 funds for expanded demonstration 
activities; closing date 9-12-77 ___ 41326 


CONTINUED INSIDE 




































AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

The six-month trial period ended August 6. The program is being continued on a voluntary basis (see OFR 
notice, 41 FR 32914, August 6. 1976). The following agencies have agreed to remain in the program: 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

NRC 

USDA/ASCS 


NRC 

USDA/ASCS 

DOT/COAST GUARD 

USDA/APHIS 


DOT/COAST GUARD 

USDA/APHIS 

DOT/NHTSA 

USDA/FNS 


DOT/NHTSA 

USDA/FNS 

DOT/FAA 

USDA/REA 


DOT/FAA 

USDA/REA 

DOT/OHMO 

CSC 


DOT/OHMO 

CSC 

DOT/OPSO 

LABOR 


DOT/OPSO 

LABOR 


HEW/ADAM HA 



HEW/ADAM HA 


HEW/CDC 



HEW/CDC 


HEW/FDA 



HEW/FDA 


HEW/HRA 



HEW/HRA 


HEW/HSA 



HEW/HSA 


HEW/NIH 



HEW/NIH 


HEW/PHS 



HEW/PHS 


Documents normally scheduled on a day that will be a Federal holiday will be published the next work day 
following the holiday. 

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program 
Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis¬ 
tration, Washington, D.C. 20408. 


ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers 
appearing on opposite page. 



Published dally, Monday through Friday (no publication on Saturdays. Sundays, or on official Federal 
holidays), by the Offloe of the Federal Register, National Archives and Records Service. Oeneral Services 
Administration, Washington. D.C. 20408, under the Federal Register Act (49 8tat. 600 . as amended; 44 U-8.C.. 
_ ch. 16) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution 
|« made only by the Superintendent of Documents, VS. Government Printing Office, Washington, D.C. 20402. 

The Ftonuu- RsoxffTia provides a uniform system for making available to the public regulations and legal notice# issued 
bv Federal agencies. These Include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public interest. Documents are on file for public inspection In the Office of the Federal Register the day before 
they are published, unless earlier filing Is requested by the issuing agency. 



The Fxdxxal Rxoistxb will be furnished by mall to subscribers, free of postage, for $8.00 per month or $60 per year, payable 
tn advance. The charge far individual cop lee Is 78 oents for each issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, VS. Government Printing Office, Washington. 
D.C. 20402. 


There are no restrictions on the republlcaUon of material appearing In the Fpo a l Rsozsrxa. 
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INFORMATION AND ASSISTANCE 

Questions and requests for specific information may be directed to the following numbers. General inquiries 
may be made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscription orders (GPO). 

Subscription problems (GPO). 

“Dial • a • Regulation" (recorded 
summary of highlighted docu¬ 
ments appearing in next day’s 
issue). 

Scheduling of documents for 
publication. 

Copies of documents appearing in 
the Federal Register. 

Corrections.. 

Public Inspection Desk.. 

Finding Aids... 

Public Briefings: “How To Use the 
Federal Register." 

Code of Federal Regulations (CFR).. 
Finding Aids-- 


202-783-3238 

202-275-3050 

202-523-5022 


523-5220 

523-5240 

523-5286 

523-5215 

523-5227 

523-5282 


523-5266 

523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama¬ 
tions. 

Weekly Compilation of Presidential 
Documents. 

Public Papers of the Presidents.... 
Index ___ 

PUBLIC LAWS: 

Public Law dates and numbers. 

Slip Laws. 

U.S. Statutes at Large- 

Index _ 

U.S. Government Manual.. 

Automation_ 

Special Projects--- 


523-5233 

523-5235 

523-5235 

523-5235 

523-5237 

523-5237 

523-5237 

523-5237 

523-5230 

523-5240 

523-5240 


HIGHLIGHTS—Continued 


PINPOINT DISASTER ASSISTANCE 

HEW/OE establishes closing date for receipt of applica¬ 
tions; closing date 11-14-77 ... 41327 

ELEMENTARY AND SECONDARY SCHOOLS 

HEW/OE establishes closing date for applications In 
counseling services program; closing date 9-16-77 . 41326 

FEDERAL-AID HIGHWAY FUNDS 

DOT/FHWA amends procedures so that State requests 
for transfers can be handled more efficiently; effective 
6-21-77 ....... 41279 

TRAFFIC CONTROL 

DOT/FHWA amends regulations for devices, signs, and 
pavement markings at moveable bridges and wrong way 
streets and highways; effective 8-16-77 ... 41280 

CB TRANSCEIVERS 

ITC institutes investigation to determine whether imports 
threaten domestic production, and schedules a hearing 


for 11-1-77 _____ 41329 

FREEDOM OF INFORMATION ACT 

FEA adopts miscellaneous amendments to its implement¬ 
ing regulations ___________• 41269 


BRICK AND CLAY TILE INDUSTRY 

FTC rescinds trade practice rules .. 41270 


SOUND RECORDINGS 

Treasury/Customs simplifies copyright recordation to 
prevent importation of unauthorized copies; effective 
9-16-77 _____ 41278 


MEETINGS— 

Commerce/DIBA: Exporters’ Textile Advisory Commit¬ 
tee, 9-8-77 ____ 41318 

HEW/FDA: Microbiology Device Classification Panel, 

9-26 and 9-27-77 ...... 41324 


NSF: Advisory Committee for Minority Programs In 

Science Education, 9-1 and 9-2-77 __ 

Susquehanna River Basin Commission; South Harris¬ 
burg Local Flood Protection Project. 9-6-77 _ 

Treasury: Advisory Committee on Reform of the Inter¬ 
national Monetary System, 8-22-77 ...—. 

VA: Merit Review Boards (21 meetings), 8-29 thru 


41337 

41338 

41339 
41341 


Structural Safety of Veterans Administration Facili¬ 
ties Advisory Committee. 9-23-77 _____ 41341 


RESCHEDULED HEARING— 

Commerce/NOAA: Atlantic Foreign Pelagic Longline 

Fishery. 8-29-77 ___ 41318 


SEPARATE PARTS OF THIS ISSUE 

Part II, Justice/Bureau of Prisons ____ 

Part III. HEW/FOA. ...... 

Part IV, Labor/FCCPO . 

Part V, Labor/OSHA. .... 

Part VI. FEA. 


41367 

41373 

41377 

41385 

41395 


FEDERAL REGISTER, VOL 42. NO. ISS— TUESOAV, AUGUST 16, 1677 


111 






































contents 


AGRICULTURAL MARKETING SERVICE 
Rules 

Apricots grown in Wash - 41268 

AGRICULTURE DEPARTMENT 

See Agricultural Marketing Serv¬ 
ice; Animal and Plant Health 
Inspection Service; Commodity 
Credit Corporation; Federal 
Grain Inspection Service; Pack¬ 
ers and Stockyards Adminis¬ 
tration. 

ANIMAL AND PLANT HEALTH 
INSPECTION SERVICE 

Rules 

Overtime services relating to im¬ 
ports and exports: 

Commuted traveltime allow¬ 
ances ........._..... 41267 

Plant quarantine, Hawaiian and 
territorial: 

Bananas ...........__ 41267 

ARMY DEPARTMENT 
See Engineers Corps. 

CIVIL AERONAUTICS BOARD 
Notices 

Local service class subsidy rate; 

investigation - 41309 

Hearings, etc.: 

Brunswick and Savannah case. 41317 
CIVIL SERVICE COMMISSION 


Rules 

Excepted service: 

Agency for International Devel¬ 
opment _ 41265 

Agriculture Department (4 doc¬ 
uments) _ 41265 

Commerce Department-41266 

Federal Home Loan Bank 

Board_41266 

General Services Administra¬ 
tion _ 41266 

Health. Education, and Welfare 

Department___41266 

Housing and Urban Develop¬ 
ment Department_41266 

Interior Department_41266 

Treasury Department_41267 

Notices 

Noncareer executive assignments: 

Army Department_41317 

Commerce Department_41317 

General Services Administra¬ 
tion . 41317 

Labor Department (2 docu¬ 
ments) _ 41317 

Small Business Administration. 41317 
Transportation Department... 41318 
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See Domestic and International 
Business Administration; Na¬ 
tional Oceanic and Atmospheric 
Administration. 

COMMODITY CREDIT CORPORATION 
Rules 
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Obsolete CFR Parts and Sub¬ 
parts deleted __ 41269 


COMMUNITY SERVICE ADMINISTRATION 
Rules 

Conduct standards: 

Financial Interests reports . 41278 

CUSTOMS SERVICE 
Rules 
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copyright; sound recording 
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Notices 

Authority delegations: 

Entry Procedures and Penalties 
Division. Director, et al.; 
Freedom of Information and 
Privacy Acts requests - 41338 

DEFENSE DEPARTMENT 

See also Engineers Corps. 

Proposed Rules 

Negotiation or collective bargain¬ 
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tions which seek to represent 
members of Armed Forces. ... 41308 
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Uniformed Services University of 
Health Services: 

Address change - 41319 
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Meetings: 

Exporters* Textile Advisory 

Committee _ 41318 
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Follow Through program-41326 
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Pinpoint disaster assistance... 41327 


EMPLOYMENT AND TRAINING 
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Notices 

Farmworker economic stimulus 
programs: 

Funds allocation and grant ap¬ 
plications availability; cor¬ 
rection _ 41330 

Unemployment compensation, 
emergency: 

Federal supplemental or ex¬ 
tended benefits; "on" and 
"off” indicators; various 


States; correction-41330 

ENGINEERS CORPS 
Rules 

Danger zones: 

Maryland_41281 


ENVIRONMENTAL PROTECTION AGENCY 
Rules 
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Crude oil. lower and upper tier; 
resumption of adjustments 
for Inflation-41395 

FEDERAL GRAIN INSPECTION SERVICE 
Notices 

Grain standards; inspection 
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CUMULATIVE LIST OF PARTS AFFECTED DURING AUGUST 


The following numerical guide is a list of parts of each title of the Code of 
Federal Regulations affected by documents published to date during August. 
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46 _ 39976 
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significance. Since this list Is Intended as a reminder, It does not include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


ICC—Freight tariffs; Railroads, water carri¬ 
ers, and pipeline companies; modified* 
tion of tariff index requirements. 

36462; 7-16-77 


List of Public Laws 


Note: No public bills which have become 
law were received by the Office of the Federal 
Register for Inclusion in today's List or 
Pcai.ic Laws. 


FEDERAL REOISTU, VOL 42, NO. 150—TUESDAY, AUGUST Id. 1 977 


lx 













































































• ■ 



t . 






































rules ond regulations 


41265 


This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are 
keyed to and codified In the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations Is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL 
REGISTER issue of each month. 


Title 5—Administrative Personnel 

CHAPTER I—CIVIL SERVICE 
COMMISSION 

PART 213—EXCEPTED SERVICE 
Agency for International Development 

AGENCY: Civil Service Commission. 
ACTION: Pinal rule. 

SUMMARY: The position of Secretary 
(Bilingual) to the Assistant Adminis¬ 
trator for Latin America is excepted 
under Schedule C because it is confiden¬ 
tial in nature. 

EFFECTIVE DATE: August 16. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

William Bohling, 202-632-4533. 

Accordingly. 5 CFR 213 3366<J) (3) is 
added as set out below: 

g 213.3368 Agency for International De¬ 
velopment. 


(J) Office of the Assistant Adminis¬ 
trator of the Bureau for Latin Amer¬ 
ica. •• • 

(3) One Secretary (Bilingual) to the 
Assistant Administrator. 

(5 UAC. 3301. 3302; BO 10577. S CPR 1954- 
1958 Comp., p. 218 ) 

United States Civil Serv¬ 
ice Commission. 

James C. Spry, 

Executive Assistant 
to the Commissioners. 
(FR Doc.77-23585 Filed 8-15-77;8:45 am) 


PART 213—EXCEPTED SERVICE 
Agriculture Department 

AGENCY: Civil Service Commission. 
ACTION: Final rule. 

SUMMARY: The titles of the following 
positions are changed: Private Secretary 
to the Deputy for Congressional Affairs 
to Private Secretary to the Deputy Di¬ 
rector for Congressional Affairs: Private 
Secretary to the Deputy for Public Af¬ 
fairs to Private Secretary to the Deputy 
Director for Public Affairs; and Deputy 
for Congressional Affairs to Deputy Di¬ 
rector for Congressional Affairs. Changes 
in the first two positions reflect the cur¬ 
rent titles of the superiors and the 
change in the remaining position more 
appropriately reflects the duties of the 
position. 

EFFECTIVE DATE: August 16. 1977. 


FOR FURTHER INFORMATION CON¬ 
TACT: 

William Bohling, 202-632-4533. 
Accordingly. 5 CFR 213.3313(c) (11), 
(12), and (14) are amended as set out 
below: 

§ 213.33)3 Department of Agriculture. 


(c) Office of the Deputy Secretary. 

• • • 

(11) One Private Secretary to the 
Deputy Director for Congressional Af¬ 
fairs. 

(12) One Private Secretary to the 
Deputy Director for Public Affairs. • • • 

(14) One Deputy Director for Con¬ 
gressional Affairs. 

(5 UB.C. 3301. 3302; EO 10677. 3 CFR 1954- 
1958 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission. 

James C. Spry. 

Executive Assistant 
to the Commissioners. 

(FR Doc.77-23578 Filod 8-15-77:8:45 am) 

PART 213—EXCEPTED SERVICE 
Agriculture Department 
AGENCY: Civil Service Commission. 
ACTION: Final rule. 

SUMMARY: The tiUe of thirteen Confi¬ 
dential Assistants to the Deputy Under 
Secretary for Congressional and Public 
Affairs is changed to thirteen Confiden¬ 
tial Assistants to the Director. Office of 
Congressional and Public Affairs. This 
change reflects the current title of the 
superior. 

EFECTTVE DATE: August 16. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

William Bohling. 202-632-4533. 
Accordingly. 5 CFR 2133313(c) (6) Is 
amended as set out below: 

$213.3313 Department of Agriculture. 
• • • • • 

<c> Office of the Deputy Secretary . 

• • • 

(6) Thirteen Confidential Assistants 
to the Director, Office of Congressional 
and Public Affairs. 


(5 U.8.C. 3301. 3302; EO 10677. 3 CFR 1954- 
1958 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant 
to the Commissioners. 

|FR Doc.77-23579 Filed 8-15-77:8:45 am] 


PART 213—EXCEPTED SERVICE 
Agriculture Department 

AGENCY: Civil Service Commission. 
ACTION: Final rule. 

SUMMARY: Two positions of Confiden¬ 
tial Assistant to the Administrator. Fed¬ 
eral Grain Inspection Service, are ex¬ 
cepted under Schedule C because they 
are confidential in nature. 

EFFECTIVE DATE: August 16.1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

William Bohling. 202-632-4533. 

Accordingly. 5 CFR 2133313(u) (2) is 
added as set out below: 

$213.3313 Department of Agriculture, 
• • • • • 

(u) Federal Grain Inspection Serv¬ 
ice. • • • 

(2) Two Confidential Assistants to the 
Administrator. 

(6 U.S.C. 3301. 3302; EO 10677, 3 CFR 195401- 
968 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission. 

James C. Spry, 

Executive Assistant to 
the Commissioners. 

|FR Doc.77-23580 Filed 8-15-77;8:45 am] 


PART 213—EXCEPTED SERVICE 
Agriculture Department 

AGENCY: Civil Service Commission. 
ACTION: Final rule. 

SUMMARY: Two positions of Confi¬ 
dential Assistant to the Administrator 
(Food Safety and Quality Seivice) are 
excepted under Schedule C b^ause they 
are confidential in nature. 

EFFECTIVE DATE: August 16. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

William Bohling, 202-632-4533. 

Accordingly. 5 CFR 213.3313(v) (2) is 
added as set out below: 
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S 213.3313 Department of Agriculture. 

« • • • • 

(v) Food Safety and Quality Service. 

• • • 

(2) Two Confidential Assistants to the 
Administrator. 

(6 VB.a 3301. 3302; EO 10577. 3 CFR 1954- 
1058 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission. 

James C. Spry, 

Executive Assistant 
to the Commissioners. 
[Fit Doc.77-23581 Filed 8-15-77;8:45 am] 


PART 213—EXCEPTED SERVICE 
Commerce Department 

AGENCY: Civil Service Commission. 
ACTION: Final rule. 

SUMMARY: The position of Confi¬ 
dential Assistant to the Deputy Assistant 
Secretary for Field Operations is ex¬ 
cepted under Schedule C because it is 
confidential in nature. 

EFFECTIVE DATE: August 16. 1977. 
FOR FURTHER INFORMATION CON¬ 
TACT: 

William Bohling, 202-632-4533. 
Accordingly. 5 CFR 213.3314(m) (21) is 
added as set out below: 
g 213.3314 Department of Commerce. 
• • • ♦ • 

(m) Office of the Assistant Secretary 
for Domestic and International Business. 
• • • 

(21) One Confidential Assistant to the 
Deputy Assistant Secretary (Field Op¬ 
erations) . 

(5 UB.C. 3301, 3302; EO 10577, 3 CPR 1954- 
1958 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission. 

James C. Spry, 

Executive Assistant 
to the Commissioners. 
[PR Doc.77-23582 Filed 8-15-77;8:45 am) 


PART 213—EXCEPTED SERVICE 
Federal Home Loan Bank Board 

AGENCY: Civil Service Commission. 
ACTION: Final rule. 

SUMMARY: The following positions are 
reestablished under Schedule C because 
they are confidential in nature: one posi¬ 
tion of Assistant to the Chairman and 
one position of Special Assistant to the 
Chairman. 

EFFECTIVE DATE: August 16. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

William Bohling. 202-632-4533. 

Accordingly. 5 CFR 213.3354(c) is 
amended and (g) is added as set out be¬ 
low: 

£213.3354 Federal Home Ixuin Bank 
Board. 


(c) One Assistant to the Chairman, 
and one Assistant to a Board Member. 

• • • • • 

(g> One Special Assistant to the 
Chairman. 

• • • • • 

(ft VS.C. 3301. 3302; B-O. 10577. 3 CFR 1954- 
1058 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission. 

James C. 8pry. 

Executive Assistant 
to the Commissioners . 

[FR Doc.77-23584 Filed 8-15-77:8:45 am] 

PART 213—EXCEPTED SERVICE 
General Services Administration 

AOENCY: Civil Service Commission. 
ACTION: Final rule. 

SUMMARY: The position of Confiden¬ 
tial Assistant to the Director of Public 
Affairs is excepted under Schedule C be¬ 
cause it is confidential In nature. 

EFFECTIVE DATE: August 16, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

William Bohling. 202-632-4533. 

Accordingly. 5 CFR 3337(a) (21) is 
added as set out below: 

§213.3337 General Service* Administra¬ 
tion. 

(a) Office of the Administrator • • • 
(21) One Confidential Assistant to the 
Director of Public Affairs. 

(5 US.C. 3301. 3302; EO 10577, 3 CFR 1954- 
1258 Comp., p. 2184 

United 8tates Civil Serv¬ 
ice Commission. 

James C. Spry. 

Executive AssUtant 
to the Commissioners. 
[FR Doc.77-23583 Filed 8-15-77:8:45 ami 


PART 213—EXCEPTED SERVICE 

Department of Health. Education, and 
Welfare 

AOENCY: Civil Service Commission. 
ACTION: Final rule. 

SUMMARY: Six positions of Librarian. 
OS-7, in the National Library of Medicine 
are excepted under Schedule B because 
it is not practicable to competitively ex¬ 
amine for them. Position Incumbents will 
be trainees in the Library Associate 
Training Program in Medical Librarian- 
ship and Biomedical Communications. 
Employment under this authority is not 
to exceed September 30, 1978. 
EFFECTIVE DATE: August 16.1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

William Bohling. 202-632-4533. 
Accordingly. 5 CFR 2133216(d) is 
added as set out below: 


§ 213.3216 Department of Health, Edu¬ 
cation, and Welfare. 


(d) National Library of Medicine . 

(1) Six positions of Librarian. OS-7, 
the incumbents of which will be trainees 
in the Library Associate Training Pro¬ 
gram in Medical Ubrarlanship and Bio¬ 
medical Communications. Employment 
under this authority is not to exceed Sep¬ 
tember 30. 1978. 

(5 US.C. 3301, 3302; E.O. 10577. 3 CFR 1954- 
1258 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant 
to the Commissioners. 

[FR Doc.77-23575 Plied 8-18-77:8:45 ami 


PART 213—EXCEPTED SERVICE 

Housing and Urban Development 
Department 

AGENCY: Civil Service Commission. 
ACTION: Final rule. 

SUMMARY: One position of Private 
Secretary to tho Assistant Secretary for 
Policy Development and Research is ex¬ 
cepted under Schedule C because it is 
confidential in nature. 

EFFECTIVE DATE: August 16,1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

William Bohling. 202-632-4533. 

Accordingly. 5 CFR 213.3384(0(9) is 
added as set out below: 

§ 213.3384 Department of Housing and 
Urban Development. 

• • • • • 

(i) Office of the Assistant Secretary 
for Policy Development and Re - 
search. • • • 

(9) One Private Secretary to the As¬ 
sistant Secretary. 

(6 UJ3.C. 3301, 3302; DO 10677, 3 CPR 1954- 
1958 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission, 

James C. Spry. 

Executive Assistant 
to the Commissioners . 
[FR Doc.77-23586 Piled 8-15-77;8:45 am| 


PART 213—EXCEPTED SERVICE 
Interior Department 

AGENCY: Civil Service Commission. 
ACTION: Final rule. 

SUMMARY: The following positions are 
excepted under Schedule C because they 
are confidential in nature: Two positions 
of Special Assistants to the Assistant 
Secretary. Land and Water Resources, 
and one position of Confidential Assist¬ 
ant to the Assistant Secretary for Fish 
and Wildlife and Parks. 

EFFECTIVE DATE: August 16, 1977. 
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FOR FURTHER INFORMATION CON* 
TACT: 

William Bohllng. 202-W2-4S33. 

Accordingly, 5 CFR 213.3312(a) (47) 
and (48) arc added a* set out below: 

§ 213.3312 Department of the Interior. 

(a) Office of the secretary. • • * 

(47) Two Special Assistant# to the 
Assistant Secretary. Land and Water 
Resources. 

(48) One Confidential Assistant to 
the Assistant Secretary for Fish and 
Wildlife and Parks. 

(5 U.8.C. 3301. 3303: RO. 10677. 3 CFR 1964- 
1968 Comp., p. 318.) 

Unttxd 8tates Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant 
to the Commissioners . 

|FR Doc.77-33677 Filed 8-16-77:8:46 am) 


PART 213 —EXCEPTED SERVICE 
Treasury Department 

AGENCY: Civil Service Commission. 
ACTION: Pinal rule. 

SUMMARY: The position of Staff As¬ 
sistant to the Assistant Secretary (Pub¬ 
lic Affairs) is excepted under Schedule C 
because it is confidential In nature. 

EFFECTIVE DATE: August 16. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

William Bohllng. 202-632-4533. 

Accordingly. 5 CFR 213.3305(a) (74) is 
added as set out below: 

§ 213.3305 Department of the Treasury. 

(a) Office of the Secretary. • • • 
(74) One Staff Assistant to the Assist¬ 
ant Secretary (Public Affairs). 

(S VJB.C. 3301, 3303; EO 10577. 3 CFR 1954- 
1958 Comp., p. 318.) 

United States Civil Serv¬ 
ice Commission. 

James C. 8pry. 

Executive Assistant 
to the Commissioners . 

| PR Doc.77-33676 Riled 8-16-77;8:45 am] 


Title 7—Agriculture 

CHAPTER III—ANIMAL AND PLANT 
HEALTH INSPECTION SERVICE, DE¬ 
PARTMENT OF AGRICULTURE 

PART 31*—HAWAIIAN AND 
TERRITORIAL QUARANTINE NOTICES 

Subpart—Hawaiian Fruits and Vegetables 

AGENCY: Animal and Plant Health In¬ 
spection Service. USDA. 

ACTION: Final rule. 

SUMMARY: This document amends the 
Hawaiian Fruits and Vegetables Rules 
and Regulations by deleting the require¬ 
ment that bananas fumigated with 
ethylene dibromide, pursuant to 7 CFR 
318.13-4b. be held for 24 hours at 65* 


F. or above before they are loaded for 
movement from the area where they 
were fumigated, or are chilled to cooler 
temperatures. The requirement was pro¬ 
mulgated because it was thought to be 
necessary in order to prevent the peels 
of fumigated bananas from turning 
black. However, recent tests by the Agri¬ 
cultural Research Service of this Depart¬ 
ment establish that such procedures are 
not necessary for such purpose. 

EFFECTIVE DATE: August 16. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

H. I. Rainwater. Regulatory Support 
Staff. Animal and Plant Health In¬ 
spection Service. Plant Protection and 
Quarantine Programs. U.S. Depart¬ 
ment of Agriculture. Hyattsville. MD 
20782. (301-436-8247). 

SUPPLEMENTARY INFORMATION: 

§ 318.13—4b (Amended] 

Accordingly, f 318.13-4b(e) (2) of the 
Hawaiian Fruits and Veg etables Rules 
and Regulations (7 CFR 318.13-4b<e> 
(2)) is hereby amended by deleting the 
last sentence thereof. 

(Sec. 9. 37 Stftt, 318, 7 U.SO. 163; Sec. 8. 
37 Btat. 318. os amended. 7 U 8C. 181; 37 FR 
28464. 28477. an amended. 38 FR 19141.) 

This amendment relieves certain re¬ 
strictions presently imposed, and it 
should be made effective promptly In or¬ 
der to be of maximum benefit to persons 
subject to the restrictions which are be¬ 
ing relieved. Also, this amendment is 
based on research of the Agricultural 
Research Service of this Department, 
and it does not appear that additional 
Information would be made available to 
the Department by public participation 
In rulemaking proceedings on this 
amendment. 

Accordingly, it is found upon good 
cause under the administrative proce¬ 
dure provisions of 5 U.S.C. 553, that fur¬ 
ther notice and other public procedure 
with respect to this revision are unnec¬ 
essary. and good cause is found for mak¬ 
ing it effective less than 30 days after 
publication in the Federal Register. 

Not*.— The Animal and Plant Health In¬ 
spection Service has determined that this 
document does not contain a major proposal 
requiring preparation of an Inflation Im¬ 
pact Statement under Executive Order 11831 
and OMB Circular A-107. 

Done at Washington, D.C., this 5th day 
of August 1977. 

T. O. Darling, 

Acting Deputy Administrator ; 
Plant Protection and Quar¬ 
antine Programs , Animal and 
Plant Health Inspection 
Service . 

I FR Doc.77-23731 Filed 8-18-77:8 45 am) 


PART 354—OVERTIME SERVICES 
RELATING TO IMPORTS AND EXPORTS 

Commuted Travcltime Allowances 

AGENCY: Animal and Plant Health In¬ 
spection Service. USDA. 


ACTION: Final rule. 

SUMMARY: This document amends 
administrative instructions prescribing 
commuted traveltime. These amend¬ 
ments establish commuted traveltime 
periods as nearly as may be practicable 
to cover the time necessarily spent in 
reporting to and returning from the 
place at which an employee of the Plant 
Protection and Quarantine Programs 
performs overtime or holiday duty when 
such travel is performed solely on ac¬ 
count of such overtime or holiday duty. 
Such establishment depends upon facts 
within the knowledge of the Animal and 
Plant Health Inspection Service. 
EFFECTIVE DATE: August 16, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

H. I. Rainwater. Regulatory Support 
Staff, Animal and Plant Health In¬ 
spection Service. Plant Protection and 
Quarantine Programs, U*S. Depart¬ 
ment of Agriculture. Hyattsville, M<L 
20782. 301-436-8247. 

Therefore, pursuant to the authority 
conferred upon the Deputy Administra¬ 
tor, Plant Protection and Quarantine 
Programs, by 7 CFR 354.1 of the regula¬ 
tions concerning overtime services re¬ 
lating to imports and exports, the ad¬ 
ministrative Instructions appearing at 
7 CFR 354.2, as amended. March 18, 
1977 (42 FR 15055), and May 17. 1977 
(42 FR 25314), prescribing the com¬ 
muted traveltime that shall be included 
in each period of overtime or holiday 
duty are further amended by adding (In 
appropriate alphabetical sequence) or 
deleting the information as shown 
below: 

The table in 4 354.2 is amended as 
follows: 


§354.2 (Amended) 

1. Deleted the following entries: 

Commuted traveltime allowance* 
{in hours) 


Location correct'd 

Served from 

Metropolitan 

ana 

Within Out- 

oldo 

• • 

• • 

• 

Kentucky: 

Fort rampboil... 
Do.. 

KltxAtxHhtowa_ 


Laxlngum... 


• • 

• • 

• 

Mlari*4ppi: 

Gwen villa.. 

Memphis, Twin... 

. A 

N»Jrh#* x 

Baton Koufe, La. 

.do..... 

. A 

VicktUurv. 

. ft 

• • 

• • 

• 

North Carolina: 

New River 

Wilmington. 

3 

MCAS. Jack* 
tonvllk. 



• • 

• • 

• 

UndwricnaUd 

porta. 

Atlanta, Gm.. 

. 5 



• • 

• • 

• 
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2. Add the following entries: 


Commuted travel time allotcanccM 
(in hour*) 


Location oovtrod 


Metropolitan 

arm 

wrwa from 

Within Out- 
aid* 

• • 

• • 

• 

Kentucky: 

LouUrlUt.. - 

Lexington- 

. 4 

• • 

• • 

• 

Itaaaacfcnaetts: 

Uivdcsifiutad parti.. 
• • 

fiprtom_ 

_2 

• • 

• 

Mkhfran: 

Muikegan-— 

Grand 

Rapid* 

_1 

• • 

• • 

• 

North Carolina: 

Klteabfth City... 


1_ 

New Hirer UCAfl, 
Jacksonville 

Wilmington... 

. . 8 

• • 

• « 

• 

Tow 

Sabina P&a. 

Port Arthur... 

. 1 

• • 

• • 

• 


(W But, 661; C7 U.8.C. «*».) 

It Is to the benefit of the public that 
this Instruction be made effective at the 
earliest practicable date. Accordingly, 
It Is found upon good cause, under the 
administrative procedure provisions erf 
6 UJ3.C. 553, that notice and other pub¬ 
lic procedure with respect to the forego¬ 
ing amendment are unnecessary and 
good cause is found for making it effec¬ 
tive less than 30 days after publication 
In the Federal Register. 


None.—The Animal and Plant Health In¬ 
spection Sendee. Plant Protection and Quar¬ 
antine Programs has determined that this 
document does not contain a major proposal 
requiring preparation of an Inflation Im¬ 
pact Statement under Executive Order 11821 
and OMB Circular A-107. 


Done at Washington, D.C., this 10th 
day of August 1977. 


T. O. Darling. 

Acting Deputy Administrator , 
Plant Protection and Quar¬ 
antine Programs. Animal and 
Plant Health Inspection Serv¬ 
ice. 


(PR Doc.77-23544 PUed 8-15-77:8:45 am] 


CHAPTER IX—AGRICULTURAL MARKET- 
ING SERVICE (MARKETING AGREE¬ 
MENTS AND ORDERS, FRUITS, VEGETA¬ 
BLES. NUTS), DEPARTMENT OF AGRI¬ 
CULTURE 

(Apricot Reg. 17, Amdt. 1] 

PART 922—APRICOTS GROWN IN 
DESIGNATED COUNTIES IN WASHINGTON 

Limitation of Shipments 

AGENCY: Agricultural Marketing Serv¬ 
ice. USD A. 

ACTION: Final rule. 

SUMMARY: This amendment to Apricot 
Regulation 17 specifies grade, maturity 
and size requirements for Washington 
apricots from August 16, 1977, through 
July 31, 1978. It is consistent with the 
grade, size and maturity composition of 
the estimated crop of Washington apri¬ 


cots. and is designed to promote orderly 
marketing conditions in the interest of 
producers and consumers. 

EFFECTIVE DATE: August 16,1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Charles R. Brader, Deputy Director, 

Fruit and Vegetable Division. Agricul¬ 
tural Marketing Service, U.8. Depart¬ 
ment of Agriculture, Washington. D.C. 

20250. 202-447-3545. 

SUPPLEMENTARY INFORMATION: 
Findings . (1) On July 14.1977, notice of 
proposed rulemaking was published in 
the Federal Register (42 FR 36267), re¬ 
garding a proposed amendment to Apri¬ 
cot Regulation 17 to be made effective 
pursuant to the marketing agreement 
and Order No. 922. as amended. (7 CFR 
Part 922). regulating the handling of 
apricots gro wn in designated counties in 
Washington. This notice allowed inter¬ 
ested persons until July 27, 1977, to file 
written data, views, or arguments per¬ 
taining thereto. None were submitted. 
The proposed amendment to Apricot 
Regulation 17 was recommended by the 
Washington Apricot Marketing Com¬ 
mittee established pursuant to the said 
amended marketing agreement and or¬ 
der. This program is effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 UJ3.C. 601-674). 

(2) The amendment herein specified Is 
based upon an appraisal of the current 
and prospective crop and market con¬ 
ditions for Washington apricots. Fresh 
shipments for the 1977-78 season are ex¬ 
pected to be 2,325 tons, with processing 
taking another 100 tons. These compare 
with estimated production in 1976 of 
2.800 tons, fresh shipments of 2.400 tons 
and processing of 400 tons. The imposi¬ 
tion of the specified grade, maturity and 
size requirements is necessary to prevent 
the handling of defective and small apri¬ 
cots. which do not provide consumer sat¬ 
isfaction, in order to promote orderly 
marketing in the interest of producers 
and consumers, consistent with the ob¬ 
jectives of the act. 

(3) Apricots of the Moorpark variety 
shipped in open containers are required 
to be generally well matured. Provision 
Is made for apricots of the Blenheim, 
Blenrin and Tilton varieties to be of a 
smaller size when packed in unlidded 
containers. These three varieties are of 
somewhat smaller size than other vari¬ 
eties when mature. There is demand for 
fruit meeting these specifications in lo¬ 
cal markets. Due to the nearness to the 
source of supply shipment of more ma¬ 
ture fruit and fruit of the specified vari¬ 
eties of smaller sizes in less expensive 
unlidded containers is feasible and the 
disposition of such fruit in such market 
tends to Improve the overall return to 
growers. Individual shipments, not ex¬ 
ceeding 500 pounds of apricots sold for 
home use and not for resale are exempt 
from regulation because such shipments 
will be prevented from entering regu¬ 
lated channels of trade by the require¬ 
ment that each container therein be 
stamped with the words '‘not for resale" 
in letters at least one-half Inch in height. 


(4) It is hereby further found that 
good cause exists for not postponing the 
effective date of this amended regulation 
until 30 days after publication thereof 
in the Federal Register (5 UJS.C. 553) 
because the time intervening between 
the date when information upon which it 
is based became available and the time 
when it must become effective in order to 
effectuate the declared policy of the 
act is insufficient: and a reasonable time 
Is permitted, under the circumstances, 
for preparation for such effective time. 
Shipments of Washington apricots are 
presently subject to the grade, size and 
maturity regulation, pursuant to the 
amended marketing agreement and or¬ 
der. The amended regulation herein 
specified, except for the new effective 
dates, is identical with that currently in 
effect. The recommendation and sup¬ 
porting information for regulation were 
promptly submitted to the Department 
after an open meeting of the Washing¬ 
ton Apricot Marketing Committee on 
May 17, 1977; such meeting was held to 
consider recommendations for regula¬ 
tion, after giving due notice of such 
meeting, and Interested persons were af¬ 
forded an opportunity to submit their 
views at this meeting and thereafter with 
respect to the July 14. 1977, notice of 
proposed rulemaking, the provisions of 
this amended regulation are identical 
with the proposed regulation contained 
in the notice, and information concern¬ 
ing such provisions and effective time 
has been disseminated among handlers 
of such apricots; it is necessary in order 
to effectuate the declared policy of the 
act, to make this amended regulation 
effective during the period hereinafter 
set forth so as to provide for the con¬ 
tinued regulation of the handling of 
Washington apricots, and compliance 
with the amended regulation will not 
require any special preparation on the 
part of the persons subject thereto 
which cannot be completed by the effec¬ 
tive time hereof. 

The provirions of i 922.317 (Apricot 
Regulation 17; 42 FR 30492) art hereby 
amended to read as follows: 

g 922.317 Apricot Regulation 17. 

(a) During the period June 27, 1977, 
through July 31, 1978. no handler shall 
handle any container of apricots unless 
such apricots meet the following appli¬ 
cable requirements, or are handled in ac¬ 
cordance with subparagraph (3) of this 
paragraph: 

<1) Afimmum grade and maturity re¬ 
quirements. 8uch apricots grade not less 
than Washington No. 1 and are at least 
reasonably uniform in color; Provided , 
That such apricots of the Moorpark va¬ 
riety In open containers shall be gen¬ 
erally weU matured; and 

(2) Minimum size requirements . Such 
apricots measure not less than 1 % inches 
in diameter except that apricots of the 
Blenheim. Blenril. and Tilton varieties 
when packed In unlidded containers may 
measure not less than lY* inches; Pro¬ 
vided. That not more than 10 percent, by 
count, of such apricots may fail to meet 
the applicable minimum diameter re¬ 
quirement: 
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(3) Notwithstanding: any other pro¬ 
vision of this section, any individual ship¬ 
ment of apricots which meets each of 
the following requirements may be 
handled without regard to the provisions 
of this paragraph, of (922.41 (Assess¬ 
ments) . and of 9 922.55 (Inspection and 
Certification): 

(i) The shipment consists of apricots 
sold for home use and not for resale; 

(ill The shipment does not. in the ag¬ 
gregate. exceed 500 pounds, net weight, 
of apricots; and 

(ill) Each container is stamped or 
marked with the words "not for resale" 
in letters at least one-half inch in height. 

(b) Terms used in the amended mar¬ 
keting agreement and order shall when 
used herein, have the same meaning as 
is given to the respective term in said 
amended marketing agreement and or¬ 
der: "diameter" and "Washington No. 
1 " shall have the same meaning as when 
used in the State of Washington Deport¬ 
ment of Agriculture Standards for Apri¬ 
cots. effective May 31. 1966; "reasonably 
uniform in color" means that the apri¬ 
cots in the individual container do not 
show sufficient variation in color to ma¬ 
terially affect the general appearance of 
the apricots; and "generally well ma¬ 
tured" means that with respect to not 
less than 90 percent, by count, of the 
apricots in any lot of containers, and 
not less than 85 percent, by count, of 
such apricots in any container in such 
lot. at least 40 percent of the surface 
area of the fruit is at least as yellow as 
Shade 3 on the U JS. Department of Agri¬ 
culture Standard Ground Color Chart 
of Apples and Pears in the Western 
States. 

(Secs. 1-19. 48 8tat. 31. as amended; 7 USC. 
601-674.) 

Dated: August 11. 1977. 

Charles R. Brader. 

Deputy Director . Fruit and Veg¬ 
etable Division . Agricultural 
Marketing Service. 

|FR Doc.77-23595 Filed 8-15-77:8:45 am) 


CHAPTER XIV—COMMODITY CREDIT COR¬ 
PORATION, DEPARTMENT OF AGRICUL¬ 
TURE 

8UBCHAFTER B—LOANS. PURCHASES, AND 
OTHER OPERATIONS 

MISCELLANEOUS DELETIONS 

AGENCY: Commodity Credit Corpora¬ 
tion. USDA. 

ACTION: Final rule. 

SUMMARY: The purpose of this docu¬ 
ment is to delete from the Code of Fed¬ 
eral Regulations certain regulations 
which are obsolete and therefore no long¬ 
er needed. Commodity Credit Corpora¬ 
tion (CCC) needs vary os crop condi¬ 
tions and harvest totals vary from year 
to year, and administrative policies 
change. 

EFFECTIVE DATE: August 16. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Adrian Crawford. Box 2415, Washing¬ 
ton. D.C. 20013, 202-447-2341. 


RULES AND REGULATIONS 

SUPPLEMENTARY INFORMATION: 
It is the general policy of CCC to invite 
comments regarding the development of 
proposed rules: however, this action con¬ 
sists only of the deletion of outmoded 
regulations and no purpose would be 
served in inviting comments. 

The follow ing regulations contained In 
Title 7 CFR are deleted: 

PART 1421—GRAINS AND SIMILARLY 
HANDLED COMMODITIES 

1. Part 1421: Subpart—1970 and Sub¬ 
sequent Crops Dry Edible Bean Loan 
and Purchase Program. 99 1421.120- 
1421.132. 

8ubpart—1974 Crop Dry Edible 
Bean Loan and Purchase Program. 
99 1421.140-1421.143. 

Subpart—1970 and Subsequent Crops 
Flaxseed Loan and Purchase Program, 
99 1421.150-1421.159. 

Subpart—1974 Crop Flaxseed Loan 
and Purchase Program. 99 1421.175- 
1421.177. 

Subpart—1975 Crop Tung Oil Ware¬ 
house Stored Loan Program. 99 1421.450- 
1421.453. 

Subpart—Farm Storage Reseal Loan 
Program. 55 1421.530-1421.545. 

Subpart—Farm Storage Reseal Loan 
Program (1972-73 Storage Period Sup¬ 
plement). 99 1421.550-1421.556. 

Subpart—Provisions of 1961 and Sub¬ 
sequent Crop Texas Flaxseed Purchase 
Programs. 99 1421.625-1421.642. 

Subpart—1974 Crop Texas Flaxseed 
Purchase Program, 9 1421.643. 

Subpart—1965-1970 Payment-in-Klnd 
Regulations—Price Support and Diver¬ 
sion. §§ 1421.3773-1421.3790. 


PART 1443—OILSEEDS 

2. Part 1443: Subpart—1970 Crop Sup¬ 
plement to Cottonseed Purchase Pro¬ 
gram Regulations, 99 1421.50-1421.51. 


PART 1473—DISTRESS LOANS 

3. Part 1473 is deleted. 


PART 1479—CERTIFICATES OF INTEREST 
IN COMMODITY CREDIT CORPORATION 
PRICE SUPPORT LOANS 

4. Part 1479 is deleted. 

Signed at Washington. D.C., on Au¬ 
gust 9. 1977. 

Ray Fitzgerald. 
Executive Vice President , 
Commodity Credit Corporation . 
(FR Doc.77-23541 Filed 8-15-77;8:45 am) 


Title 10—Energy 

CHAPTER II—FEDERAL ENERGY 
ADMINISTRATION 

PART 202—PRODUCTION OR DISCLO¬ 
SURE OF MATERIAL OR INFORMA¬ 
TION 

Adoption of Proposed Miscellaneous 
Amendments to the Regulations Imple¬ 
menting the Freedom of Information Act 

AGENCY: Federal Energy Administra¬ 
tion (FEA). 

ACTION: Final rule. 
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SUMMARY: Notice is hereby given that 
the Federal Energy Administration 
(FEA) adopts as proposed a number of 
miscellaneous amendments to the 
Agency's regulations Implementing the 
Freedom of Information Act (5 UB.C. 
552). The purpose of these amendments 
is (1) to reflect the reassignment of the 
FEA Freedom of Information function 
from the Office of Communications and 
Public Affairs to the Office of Manage¬ 
ment (2) to modify the rule concerning 
the time of receipt of Freedom of Infor¬ 
mation requests and appeals (3) to re¬ 
flect a revision necessitated by the 
amendments to the Freedom of Infor¬ 
mation Act enacted as Pub. L. 93-502 (88 
Stat. 1561) and (4) to clarify the regu¬ 
lation governing the processing of ad¬ 
ministrative appeals from initial denials 
of Freedom of Information Act requests. 
FEA has previously published a notice of 
a proposal to this effect (42 FR 28147, 
June 2.1977) and interested persons were 
invited to submit written views or argu¬ 
ments related to the proposal. 

EFFECTIVE DATE: Immediately. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Deanna Williams (FEA Reading 
Room). 12th and Pennsylvania Ave¬ 
nue NW.. Room 2107. Washington, 
D.C. 20461, 202-565-9840; John Trea- 
nor (Information Access Office). 12th 
and Pennsylvania Avenue NW.. Room 
2107. Washington, D.C. 20461. 203- 
565-9840; William D. Luck (Office of 
General Counsel). 12th and Pennsyl¬ 
vania Avenue NW.. Room 6144, Wash¬ 
ington, D.C, 20461. 202-565-9296. 

SUPPLEMENTARY INFORMATION: 
One comment was received, from the 
Sun Company, objecting to the proposal 
that the FEA change the date when a 
properly addressed request or appeal 
made under the Freedom of Information 
Act is deemed to be received by FEA. 
The proposal would change the date of 
receipt in that circumstance from the 
date of receipt In the FEA mail room to 
the date when the request Is delivered 
to the appropriate FEA office (the In¬ 
formation Access Office, which initiates 
processing of the request, or the Office 
of Exceptions and Appeals, which proc¬ 
esses requests for appeal). 

The FEA has considered Sun's com¬ 
ment. but does not agree that the pro¬ 
posed provision is inconsistent with the 
spirit of the Freedom of Information Act. 
As was Indicated in the proposal, the 
statutory time limits of that Act are suf¬ 
ficiently stringent that it is imperative 
that the office processing such requests 
be accorded in all cases the full time 
necessary to answer these inquiries. 
Oiven. on the one hand, the penalties 
prescribed by the Act for the arbitrary or 
capricious withholding of documents and, 
on the other hand, the concern that in¬ 
formation not be released contrary to the 
provisions of 18 XJJB.C. 1905. the Privacy 
Act of 1974 (5 UB.C. 552a). and other 
applicable legal authority, it is important 
that the FEA be able to act in a carefully 
considered manner in all such cases. 

Accordingly, FEA does not consider it 
necessary to modify or withdraw any of 
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the proposed amendments and they are 
therefore adopted as proposed. 

(Freedom of Information Act. 6 U8.C 552. an 
amended: Federal Energy Administration Act 
of 1074. Pub. L. 03-275, as amended; Execu¬ 
tive Order 11700, 39 FR 23185.) 

Issued in Washington. D.C*, August 8. 
1977. 

Eric J. Pvgi. 

Acting General Counsel 
Federal Energy Administration. 

g 202.1 Purpose and scope. 

This subpart contains the regulations 
of the Federal Energy Administration 
<FEA> implementing 5 UJ5.C. 552 (1970) 
as amended by Pub. I* 93-502. 88 St&t. 
1561. The regulations of this subpart pro¬ 
vide information concerning the proce¬ 
dures by which records may be obtained 
from all divisions within the FEA. Offi¬ 
cial records of the FEA made available 
pursuant to the requirements of 5 U.8.C. 
552 shall be furnished to members of the 
public as prescribed by this subpart. Of¬ 
ficers and employees of the FEA may 
furnish to the public, informally and 
without compliance with procedures pre¬ 
scribed herein, information and records 
of types which prior to enactment of 5 
U.8.C. 552 were furnished customarily in 
the regular performance of their duties 
to the public by other agencies. Persons 
seeking information or records of the 
FEA may find it useful to consult with 
FEA’s Information Access Office before 
invoking the formal procedures set out 
below. To the extent permitted by other 
laws, the FEA will make available records 
which it is authorized to withhold under 
5 U.S.C. 552 unless it determines that 
such disclosure is not in the public in¬ 
terest. 

g 202.2 Public reference facilities. 

(a) The National Office. FEA and Re¬ 
gional Offices. FEA will maintain in a 
public reading room or public reading 
area, the materials relating to that office 
which are required by 5 U.8.C. 552(a) (2) 
to be made available for public inspection 
and copying. 


§ 202.3 Request* for rca*onably de¬ 
scribed record* and copies. 

(a) Addressed to the Information Ac¬ 
cess Officer. A request for a record of the 
FEA which is not customarily made 
available and which is not available in 
a public reference facility as described 
in I 202.2 shall be addressed to the Fed¬ 
eral Energy Administration. Washing¬ 
ton, D.C. 20461. and shall be clearly 
marked on the envelope ' Attention: In¬ 
formation Access Officer.*' Except as pro¬ 
vided in $ 202.8(0. a request which is so 
addressed and marked will be considered 
to be received by the FEA for purposes 
of 5 U.S.C. 552(a)(6) upon delivery to 
the Information Access Office, Room 
2107. New Post Office Building at 12th 
and Pennsylvania Avenue. NW., Wash¬ 
ington. D.C. A request under 5 UB.C. 552 
which is not so addressed and marked 
also shall be considered to be received 
upon actual receipt by the Information 
Access Officer. Documents delivered after 
regular business hours are deemed re¬ 
ceived on the next regular business day. 

FtOttAl 


Regular business hours for the FEA Na¬ 
tional Office arc 8:00 a.m. to 4:30 p.m. 

• • • ♦ • 
g 202.4 Time for reeponve lo rrque*! for 
record*. 

(a) An Information Access Officer, ap¬ 
pointed by the Associate Administrator 
for Management, shall be responsible for 
processing written requests for records 
submitted pursuant to this part. Upon 
receiving such a request, the Informa¬ 
tion Access Officer shall ascertain which 
division or divisions of the FEA have 
primary responsibility for. custody of. or 
concern with the records requested and 
forward the request to such division or 
divisions, who shall promptly identify 
and review the records encompassed by 
the request. After reviewing the ma¬ 
terial. the division or divisions concerned 
shall forward to the Information Access 
Officer either the requested material, or 
a recommendation that the request be 
wholly or partially denied. Any recom¬ 
mendation that a request be denied shall 
set forth the policy considerations sup¬ 
porting such denial and shall be for¬ 
ward ed, with the information sought or 
a representative sample thereof, to the 
Information Access Officer, who shall 
provide such recommendation and ma¬ 
terials to the General Counsel for his 
review and recommendation. 


§ 202.6 Appeal* to the Deputy Admin U- 
trator from initial Denial*. 

(a) Appeal to Deputy Administrator. 
When the Information Access Officer 
has denied a request for records in whole 
in part, the requester may. within 30 
days of its receipt, appeal the denial to 
the Deputy Administrator, FEA. The 
appeal shall be in writing and shall con¬ 
tain a concise statement of grounds upon 
which It is brought and a description of 
the relief sought. It should also Include 
a discussion of all relevant authorities, 
including, but not limited to. FEA rul¬ 
ings, regulations, interpretations and 
decisions on appeals and any Judicial 
determinations being relied upon to 
support the appeal. A copy of the order 
that is the subject of the appeal shall be 
submitted with the appeal. The appeal 
shall be addressed to the Deputy Ad¬ 
ministrator. Federal Energy Admini¬ 
stration, Washington, D.C. 20461, and 
shall be clearly marked on the envelope 
"Appeal—Freedom of Information Act; 
Attention: Director. Office of Exceptions 
and Appeals." A request which is so ad¬ 
dressed and marked will be considered 
to be received by the FEA for purposes 
of 5 U.S.C. 552<a) (6) upon delivery to 
the Office of Exceptions and Appeals. 
Room 8002. 2000 M 8 treet NW.. Wash¬ 
ington. D.C. An appeal of the denial of 
a request which is not so addressed and 
marked also shall be considered to be 
received upon actual receipt by the Di¬ 
rector, Office of Exceptions and Appeals. 
Documents delivered after regular busi¬ 
ness hours are deemed received on the 
next regular business day. Regular busi¬ 
ness hours for the FEA National Office 
are 8:00 a.m. to 4:30 p.m. 

• • • • • 

[PR Doc.77-23304 Filed 8-16-77:8:45 ami 
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PART 460—GRANTS TOR OFFICES OF 
CONSUMER SERVICES 

Amendment of Guidelines 

AGENCY: Federal Energy Administra¬ 
tion. 

ACTION: Amendment of final rule. 

SUMMARY: The Federal Energy Ad¬ 
ministration hereby amends Its guide 
lines for a program of discretionary 
grants for the establishment or opera 
tion of States offices of consumer serv¬ 
ices to assist the representation of 
consumer interests in electric utility pro¬ 
ceedings before utility regulatory com¬ 
missions. This amendment extends the 
.deadline by which a State must submit 
an application to FEA from August 26. 
1977 to September 6. 1977. This exten¬ 
sion is provided to allow a State more 
time to prepare and submit its applica¬ 
tion for & grant. Any State, the District 
of Columbia, any territory or possession 
of the United States and the Tennessee 
Valley Authority are eligible to apply for 
a grant under this program. Grants will 
be awarded on a competitive basis to a 
limited number of States. 

DATES: The effective date is the date of 
issuance of this amended rule. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Ms. Nancy Tate Gavin, Office of Con¬ 
servation, Room 6451, Federal Energy 
Administration. Washington, D.C. 
20461 (202-254-9755). 

In consideration of the foregoing. 
Chapter H of Title 10 of the Code of 
Federal Regulations is amended by re¬ 
vising Part 460 as set forth below, effect 
tive immediately. 

Issued in Washington, D C.. August 10, 
1977. 

Eric J. Fygi, 

Acting General Counsel 
Federal Energy Administration. 

§460.11 [Amended) 

Subpart D. Chapter n of Title 10, Code 
of Federal Regulations. Is amended by 
revising the first sentence of paragraph 
(a) of { 460.11 by deleting "August 26, 
1977*' and substituting "September 6. 
1977/' 

(Title n (42 UJB C. 6801) of the Energy Con¬ 
servation and Production Act. Pub. L. 84- 
385, 80 Stat. 1125 et *eq.: Federal Energy 
Administration Act of 1874, Pub. I*. 83-275. 
15 USC. 761 tt seq. os amended by Pub. L. 
84-385. supra; E.O. 11790. 39 FR 23185.) 

(FR Doc. 77-23635 Filed 8-15-77;8:45 am| 


Title 16—Commercial Practices 

CHAPTER I—FEDERAL TRADE 
COMMISSION 

SUBCHAPTER B—GUIDES AND TRADE 
PRACTICE RULES 

PART 27—BRICK AND STRUCTURAL CLAY 
TILE AND ALLIED PRODUCTS INDUSTRY 

Rescission of Obsolete Part 

AGENCY: Federal Trade Commission. 
ACTION: Final rescission of certain 
trade practice rules. 

16. 1877 





SUMMARY: Action taken is rescission 
of trade practice rules for the brick and 
structural clay tile and allied products 
industry. The Commission is reviewing 
Us trade practice rules and other indus¬ 
try guides to rescind those not considered 
useful in obtaining compliance with laws 
it administers. After carefully consider¬ 
ing trade association comments for and 
against retention and reconsidering pro¬ 
ceedings that produced these rules, the 
Commission concludes that retention is 
not in the public interest. 

EFFECTIVE DATE: Immediately. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Charles H. 81aymnn. Jr. Attorney, 

Bureau of Consumer Protection. Fed¬ 
eral Trade Commission. Washington. 

D.C. 20580. (Telephone: 202-724- 

1193). 

SUPPLEMENTARY INFORMATION: 
The Commission invites interested per¬ 
sons to comment on proposed rescissions. 
In response to an invitation (41 FR 2398. 
January 16, 1976) to comment for the 
public record on proposed rescission of 
trade practice rules for the brick and 
structural cl ay ti le and allied products 
Industry. 16 CFR Part 27, the Commis¬ 
sion received retention requests from the 
Brick Institute of America (BIA). for¬ 
merly the Structural Clay Products In¬ 
stitute (SCPI). and several tile trade as¬ 
sociations, and a rescission request from 
the National Concrete Masonry Associa¬ 
tion (NCMA). Members of BIA and 
NCMA make competing building ma¬ 
terials. 

BIA members make and sell bricks 
composed primarily of clay or shale or 
mixtures thereof fused together by high 
heat. NCMA members make and sell 
bricks composed of cement, crushed stone 
or gravel and sand usually hardened by 
steam. No one asks for retention of gen¬ 
eral application sections of Part 27 but 
BIA asks for retention of particularized 
$1 27.0. 27.5 and 27.8 and NCMA asks for 
rescission of these sections which read: 

1 27.0 The industry and its products de¬ 
fined. 

(a) Products of the Industry respecting 
which these rales are promulgated consist 
of any kind or type of building units or 
materials which are, or are represented di¬ 
rectly or indirectly as being brick or struc¬ 
tural tile.* 

(b) Members of the lndstry are persons, 
firms, corporations, and organisations en¬ 
gaged in the manufacture, sale, offering for 
•ale, or distribution of any such products. 

• •ess 

I 27A Deception as to composition. 

(a) It Is an unfair trade practice to sell, 
offer for sale, or distribute any product of 
this industry under any designation or repre¬ 
sentation which has the capacity and tend¬ 
ency or effect of deceiving purchasers or 
prospective purchasers as to the composition 
of said product. 

(b) Under this section no products of the 
Industry shall be designated as "brick." 
~tUe." or “structural tile." unless: 


*As here used, the term "structural tile- 
does not Include the veneer types of tile 
used for floor or wall surfacing. 
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(1) The composition thereof is primarily of 
clay or shale or mixtures thereof: and 

(2) The ingredients thereof have been 
fused together as a result of the application 
of heat: Provided. however, That such desig¬ 
nations may be used for products not meet¬ 
ing the requirements in this section when so 
qualified as to denote the basic composition 
thereof as to denote the basic composition 
thereof (as. for example, “concrete brick." 
"coral brick." “plaster brlck.“ “sand-lime 
brick." "concrete structural tile." etc.), or 
when. In Immediate conjunction with the 
designations, disclosure Is made of the fact 
that the products are not ceramic products. 
(See also note to I 27.8 ) 


I 27.8 Deceptive use of trade or corporate 
names, trade-marks, etc. 

The use of any trade names, corporate 
name, trade-mark, or other trade designa¬ 
tion. which has the capacity and tendency or 
effect of misleading or deceiving the pur¬ 
chasing or consuming public as to the name, 
nature, or origin of any product of the In¬ 
dustry. or of any material used therein, or 
which Is false or misleading In any other 
material respect. Is an unfair trade practice. 

Nora.—Nothing In this section is to be con¬ 
strued as prohibiting: 

(a) The use of the word "brick” as a part 
of the name of a corporation or business con¬ 
cern which manufactures or distributes brick 
of any type or composition, or 

(b) The use of the word "tile" or the words 
"structural tile" as a part of the name of a 
corporation or business concern which 
manufactures or distributes structural tile of 
any type or composition: Provided, however. 
That descriptions or references to any non- 
ceramic industry products contained In ad¬ 
vertising. sales promotional literature or in¬ 
voices of said corporations or ooncerns are In 
accord with the requirements of | 27.5. 

NCMA members object to the brick 
definition in subsection (b) of ( 27.5 and 
therefore object to being considered 
members of this ••industry'* as defined In 
l 27.0 and to the name restrictions In the 
Note to S 27.8. 

In considering current trade associa¬ 
tion comments, the Commission has re¬ 
considered the trade practice conference, 
public hearing and discussions that re¬ 
sulted in 16 CFR Part 27. 

The Commission acted on an SCPI ap¬ 
plication and convened a trade practice 
conference October 27. 1954. Considered 
were proposals to replace general rules 
for the common brick, face brick and 
structural clay tile industries adopted In 
1931, to extend coverage to “allied struc¬ 
tural non-clay products" and to adopt 
particularized rules concerning use of 
terms brick, tile and structural tile. A 
public hearing was held July 14. 1955 on 
slightly revised proposals. On June 5. 
1956 (at 21 FR 3830) the Commission 
promulgated trade practice rules. 16 CFR 
Part 27—Brick and Structural Clay Tfle 
and Allied Products Industry. 

As these rules were being developed. 
SCPI insisted its members wanted Sub¬ 
section (b) of proposed Rule 5 (|27.5> 
and the Note to proposed Rule 8 (ft 27.8) 
adopted by the Commission or else they 
did not want any rules. Prom the begin¬ 
ning in 1954, NCMA members have op¬ 
posed these particularized provisions. 
Thus Part 27 differs from other sets of 
trade practice rules where commercial 
interests agree on definitions of the in¬ 
dustry and Industry products. 
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SCPI quoted selected dictionary defi¬ 
nitions and other sources to support its 
proposed definition rules. NCMA quoted 
selected dictionary definitions and other 
sources to support its view’s that brick 
and tile are class names and ore not 
confined exclusively to heat-fused clay 
products. The Commission now concludes 
that {§ 27.5(b) and 27.8 Note lack a 
necessary factual foundation. 

The Commission has no evidence that 
consumers or other purchasers have been 
or are being deceived by use of unquali¬ 
fied terms brick or structural tile In ad¬ 
vertising or sales of building materials. 
Veneer types of tile used for floor or 
wall surfacing were specifically excluded 
from Part 27 by footnote to $ 27.0. (De¬ 
ception in advertising and sale of veneer 
tile had resulted in several cease and 
desist orders and in an administrative 
Interpretation, 16 CFR 14.2, published 
November 12. 1950 at 15 FR 7357.) 

The Commission concludes that reten¬ 
tion of Part 27 is not In the public 
interest. 

PART 27—[REVOKED] 

Accordingly the Commission hereby 
announces its final rescission of trade 
practice rules published in the following 
Part of Title 16 of the Code of Federal 
Regulations: 

PART 27—BRICK AND STRUCTURAL CLAY TIL* 
AND ALLIED PRODUCTS INDUSTRY 

The Commission notes that rescission 
of trade practice rules and industry 
guides does not relieve anyone of duties 
to comply with Commission administered 
laws. Therefore rescission is not an Invi¬ 
tation to engage In unfair or deceptive 
or anticompetitive acts or practices In 
violation of law. 

iBecm. 5. 6. 18(a)(1)(A). amended PTC Act, 
38 6tat. 719. 721, 88 8tat. 2193 (16 UJS.C. 
45. 6. 57a); CFR IS, 1.6, 17.1.) 

By the Commission. 

Carol M. Thomas, 
Secretary. 

(FR Doc.77-23521 Filed 8-15-T7;8:46 am] 


Title 18—Conservation of Power and Water 
Resources 

CHAPTER I—FEDERAL POWER 
COMMISSION 

(Docket No. RM76-10; Order No. 666-Af 

REGULATIONS UNDER NATURAL 
GAS ACT 

FPC Form No. 108; Order Granting In Part 
end Denying in Part Reheering end Re¬ 
consideration 

AGENCY: Federal Power Commission. 
ACTION: Order on rehearing. 

SUMMARY: On November 22. 1976. the 
Commission issued Order No. 556 (41 FR 
52441, published November 30. 1976) Im¬ 
plementing the Form No. 108 program 
which sets forth certain reporting re¬ 
quirements for producers that maintain 
a rate schedule with the FPC. Petitions 
for rehearing of that order were filed, 
and the Commission convened a techni¬ 
cal conference to discuss the new filing 
requirements. As a result, the instant or- 
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der deletes from the Commission's Regu¬ 
lations the requirement to file Form No. 
301-A statement of sales and revenues 
of Independent producers which was su¬ 
perseded by schedule 501; amends cer¬ 
tain other producer reporting require¬ 
ments, and changes certain instructions, 
schedules, and reporting requirements of 
Form No. 108. The purpose of the re¬ 
vised Form No. 108 program Is to provide 
the Commission with current Informa¬ 
tion on the amount of gas flowing In in¬ 
terstate commerce, give a detailed break¬ 
down of the Important provisions of all 
rate schedules, serve as a data base for 
estimating the revenue impact of na¬ 
tionwide and/or area ratemaking pro¬ 
posals. and permit the determination of 
the potential effects of periodic price es¬ 
calations and Indefinite price provisions. 

EFFECTIVE DATE: August 5. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Marvin Hirsh. Bureau of Natural Gas. 

202-275—4557. 

SUPPLEMENTARY INFORMATION: 
On November 22. 1976 the Commission 
Issued Order No. 558 Implementing the 
Form No. 108 program. The purposes of 
this reporting requirement are set forth 
at length in that order/ but brieflv, pro¬ 
ducers that maintain a rate schedule 
with this Commission were required as 
of January 1.1977 to: 

(1) File abstracts on required sched¬ 
ules of all initial service rate schedules 
and supplemental filings at the same 
time as the filings themselves are made, 

(2) Substitute new. abbreviated forms 
for existing annual reporting require¬ 
ments,’ and 

(3) Coordinate rate change filings 
with information presently on file with 
the Commission, 

Petitions for rehearing or reconsidera¬ 
tion were filed by Amoco Production Co. 
( Amoco). Atlantic Richfield Co. (Atlan¬ 
tic Richfield). Cities Service Oil Co. 
(Cities Service). Exxon Corp. (Exxon), 
General American Oil Co. of Texas (Gen¬ 
eral American). Gulf Oil Corp. (Gulf). 
Kerr-McGee Corp. (Kerr-McOee), Mar¬ 
athon OH Co. (Marathon). Shell Oil Co. 
(Shell), Superior Ofl Co. (Superior), 
Tenneco Oil Co. (Tenneco). and Texaco 
Inc. (Texaco). Rehearing for purposes 
of further consideration was granted 
February 14. 1977. Many of these parties, 
and others, requested that the Commis¬ 
sion convene a technical conference to 
discuss the new filing requirements. By 
order dated March 11. 1977. (1) a tech¬ 
nical conference was convened on March 
25. 1977. (2) requested stays for filing 
schedules of Form 108 other than sched¬ 
ules 501 and 505 were denied and (3) 
the date for Commission transmission 
of updated rate schedule analyses on 


* Order No. 556. mlmeo pp. ]- 3 , 

* Bjr order Issued February 14. 1977. the 
Initial filing of Schedules 501 and 605 of 
Form 108, relating to annual reports on vol¬ 
umes sold and revenues received by pro¬ 
ducers maintaining rata schedules, was de¬ 
layed until July 1, 1977. 
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Form 108 schedules to respondents for 
verification was postponed until June 30. 
1977.’ 

I. Technical Conference 

The technical conference involved an 
on-the-record discussion between the 
parties participating 4 and staff repre¬ 
sentatives. The areas of most concern to 
the attendees were (1) the attestation 
form (which has been revised), (2) the 
requirement to report volumes and reve¬ 
nues at the 14.73 psia pressure base re¬ 
quired by OMB Circular No. A-48. (3) 
schedule format and color (now revised). 

(4) errors and omissions in instructions 
and related "Register of Data Stand¬ 
ards" (now revised), (5) multiple analy¬ 
sis requirements, and (6) "et al." party 
reporting. The instructions relating to 
these last two Items have been revised to 
simplify and clarify reporting require¬ 
ments. 

A. ATTESTATION 

The attestation form Included in Or¬ 
der No. 558 provides that only a com¬ 
pany officer may attest to the contents 
of a filing and the accuracy thereof. This 
has caused great inconvenience to many 
respondents because many filings are 
prepared In regional offices where com¬ 
pany officers may be unavailable. Even 
If available, many company officers are 
reluctant to attest, under oath, to the 
contents of documents with which they 
are unfamiliar. 

Accordingly, this form has been re¬ 
worded to provide that it may be signed, 
under oath, by a responsible officer, em¬ 
ployee. representative or agent of the 
filing company. 

Section 1.16(b) of the Commission's 
Rules of Practice and Procedure re¬ 
quires that filings are to be verified un¬ 
der oath. However, since the 1960 s, pro¬ 
ducer rate change filings have been 
accepted by staff if signed by a respon¬ 
sible respondent employee, without re¬ 
quiring the signature to be under oath. 
In order to ease the transfer from the 
present system to Form No. 108 and to 
facilitate the submission and processing 
of rate change filings, we will continue 
to allow rate change filings submitted on 
Schedule 507 of Form 108 to be accept¬ 
able If a responsible person's signature 
Is on the schedule, thus eliminating the 
need for an attached attestation. 

B. PRESSURE BASE 

Several parties at the technical con¬ 
ference requested that the Commission 
change the pressure base from the 14.73 
psia used on all government forms to 
14.65 or 15.025 psia. These persons as¬ 
serted that tile FPC reports forms would 
be used for other non-Commission pur¬ 
poses, such as reports to state authorities 
or notifications to purchasers, that re¬ 
quired the utilization of a pressure base 
other than 14.73 p6la. 

The standard gas pressure base for 
government-wide use when collecting or 
publishing Information on natural gas 


•This cut* was postponed until further 
notice by order of June 30. 1977. 

• See Appendix A. 


Is 14.73 psia at 60* * Fahrenheit However, 
it Is feasible to insert on Schedule 507 
dual data reporting fields to enable re¬ 
spondents to report rate data on a 14.73 
psia pressure basis for Commission pur¬ 
poses and at any other pressure base 
required for their own internal purposes. 
The revised Schedule 507 includes these 
dual reporting fields. 

C. Schedule Format and Color 

Form No. 108 schedules 502, 503 and 
507 have been modified to reflect the 
knowledge gained both from use and 
suggestions from the technical confer¬ 
ence. Improvements have been in the 
area of data field arrangement, use of 
colors, and general appearance. Data 
fields have been separated, arranged 
into columns and grouped as tables 
using single spacing where appropriate. 
Previous schedule design included a solid 
dark color with some light shaded areas 
In combination with white background 
for data fields. This combination created 
an impression of contrasting colors and. 
when reproduced, increased visual 
harshness. The new schedules do not 
use a solid dark color. The data fields 
are arranged on a white background. 
This design has reduced visual harshness 
and allows reproduction with clarity. 

D. ERRORS AND OMISSIONS IN INSTRUCTIONS 

AND RELATED "REGISTER Of DATA STAND¬ 
ARDS" 

In response to the concerns of nu¬ 
merous parties the instructions for fill¬ 
ing out the various Form No. 108 sched¬ 
ules have been revised and clarified. The 
"Register of Data Standards" has been 
revised. The "Counties of the UB.” and 
the State alphabetic abbreviations are 
now in the Geographic Code book. 

Additional abbreviations have been 
added to (1) the types of charges in¬ 
volved in natural gas transactions. (2) 
the types of calculations required to ad¬ 
just prices for Btu content, <3) the basis 
of gas rate calculations and (4) the 
types of rate schedule changes. 

The data fields requiring information 
as to the type of multiple analysis are 
now for staff use only. Accordingly, the 
related data abbreviations have been de¬ 
leted from the Register of Data Stand¬ 
ards. 

B. MULTIPLE ANALYSIS 

One of the main concerns of the re¬ 
spondents is the requirement for multi¬ 
ple analysis (more than one rate per rate 
schedule) on various schedules of Form 
No. 108. To the extent the form has not 
been subsequently modified, we adopt 
herein the explanation in support of mul¬ 
tiple analysis offered by our staff repre¬ 
sentatives at the technical conference 
(Tr. 29-44). In addition, one of the prin¬ 
cipal problems of the parties was the 
necessity to give the reasons for multi¬ 
ple analysis and, upon reconsideration, 
this has been eliminated. Respondents 
are now required to indicate whether or 
not there is a multiple analysis and, If 
so, to identify each such analysis, 
r. rr al. parties 

As with multiple analysis, the et al. 
party requirement was fully explained at 
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the technical conference (Tr. 44-50). In 
response to the questions raised on this 
point the •'General Information" sec¬ 
tion of the detailed instructions to 
Schedule 505 has been expanded to clar¬ 
ify what information is required of the 
reporting producer with respect to re¬ 
porting annual volumes and revenues of 
other working interest owners covered 
under his rate schedule. 

In addition to the items of concern 
Just discussed, certain other questions 
were raised at the technical conference 
that require Commission response. 

G. QUARTERLY RATE INCREASE TILINGS 

Cabot Corp. has requested guidance as 
to whether producers may nie for the 
next four quarterly escalations in the 
$1.42 base national rate prescribed in 
Opinion No. 776-A at this time or 
whether they should file for such periodic 
escalations as they become due. Similar 
questions have been informally raised by 
other producers. 

Opinion No. 770-A gave producers the 
option to originally make a single filing 
which included several periodic escala¬ 
tions due through July 1. 1977. No fur¬ 
ther filing instructions were given except 
for the requirement that future periodic 
escalations be subject to the thirty (SO) 
day notice requirement. 

The computer design requirements of 
the Form No. 108 data system eliminate 
any benefits that a producer might re¬ 
ceive by being able to make a single filing 
covering more than one periodic rate 
escalation. Schedule 507 requires a 
separate analysis for each proposed rate 
change, thus resulting in the same 
amount of filings whether filed sepa¬ 
rately or all at one time. 

There appears little reason to encour¬ 
age producers to prepare a year's worth 
of future filings at one time when there 
is a strong possibility that Intervening 
events may change these rates before 
they become effective. For example, any 
future tax changes * changes in rate lev¬ 
els or in the scope of producer regulation 
either by Congressional or Commission 
action, would require producers to sub¬ 
mit amended filings. 

Accordingly, the Commission advises 
the producers that a separate filing is re¬ 
quired for each periodic escalation due 
on or after October 1. 1977. subject to 
the thirty (30) day notice requirements 
but not more than 90 days prior to the 
proposed effective date, as presently pre¬ 
scribed by the Commission’s Regulations. 

Several producers have filed for peri¬ 
odic escalations due October 1.1977. and 
thereafter. Such premature filings are of 
no force and effect and should be with¬ 
drawn. with timely periodic filings to be 
made in the future as prescribed by the 
Regulations. 


•In this regard. New Mexico has recently 
changed Its tax rate, effective July 1, 1077. 
This will require producers to amend their 
previously submitted rate filings. Oklahoma 
has Increased its tax rate effective January 1. 
1978. 
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H. NOTICE Or INTENT TO FILE AND 
WEEKEND FILINGS 

Kerr-McOce suggested that producers 
be allowed to file a "notice of intent to 
file" with respect to Schedules 602. 503. 
504 and 507. The filing date of such no¬ 
tice would then be considered to be the 
filing date of the actual schedule, pro¬ 
vided that the complete filing is received 
by the Commission within fifteen days 
of receipt of the "notice of intent to 
file". 

Similarly, Kerr-McGee also suggested 
that the Commission set up a procedure 
where filings can be accepted and date- 
stamped over the weekend. Although 
this suggestion may have some merit* 
implementation doe* not appear to be 
administratively feasible. Accordingly, 
the Commission believes that respond¬ 
ents should allow sufficient time for 
preparation and mailing of their filings 
so that they are timely received by the 
Commission. 

The Commission does not believe that 
Kerr-McGee's proposal to file a "notice 
of Intent" is either practical or permis¬ 
sible under the Natural Gas Act. Section 
4 of the Act requires that an actual no¬ 
tice of change in rate be filed with ap¬ 
propriate notice given to Interested par¬ 
ties. Both the purchaser and Commission 
must have sufficient time to analyze a 
producer’s rate filing for content and 
accuracy. TO the extent that the actual 
rate filing is delayed, pipeline purchasers 
would have less time to prepare tracking 
filings. Even If this suggestion were per¬ 
missible, there is still little reason to 
implement the request, since It would 
Increase the filings being handled by all 
parties. Kerr-McGee’s purpose could be 
accomplished by requesting waiver of 
the statutory notice requirement for 
sufficient reason. 

L SUBMITTAL DATE FOR ANNUAL REPORTS 
ON SCHEDULES 301 AND SOS 

Amoco suggested that the due dates of 
the annual reports of volumes sold and 
revenues received, reported on Sched¬ 
ules 501 and 505. be permanently set 
back from March 31st to July 1st. 

As a result of assertions by Exxon. 
Shell. Atlantic-Richfield and Tenneco 
that the March 31st date for submitting 
the Initial reports of volumes and rev¬ 
enues on Schedules 501 and 505 could 
not be met. the Commission extended 
the filing date of the initial submittals 
to July 1. 1977, by order issued Febru¬ 
ary 14. 1977. However, until we have had 
at least one year of actual experience 
with the number of respondents unable 
to comply with the March 31st filing 
date, it does not appear necessary that 
such date should be permanently moved 
back to July 1 .• 

Once producers know that Schedules 
501 and 505 will have to be filed by 
March 31st of each year, they will be 


•Extensions of the filing date for this 
report are granted, where appropriate, to 
producers on an individual basis when 
requested. 
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able to schedule their workload accord¬ 
ingly. It Is not expected that the prob¬ 
lems the producers are experiencing this 
year in completing their initial reports 
on Schedules 501 and 506 will be 
repeated. 

J. STANDARDIZATION OF RATE DATA FIELDS 

Atlantic Richfield requested guidance 
as to whether or not data fields being 
completed for rate change data could 
be expressed to two decimal places 
rather than to the Indicated four deci¬ 
mal places. Atlantic Richfield has his¬ 
torically reflected its rate components 
to two decimal places. 

Any rate figures "rounded off" to two 
decimal places will result in different 
total rates, which will be difficult to rec¬ 
oncile in the data base. Accordingly, 
such data fields should be standardized 
to report rates to four decimal places. 

K. ESTABLISHMENT OF INDUSTRY— 
COMMISSION TECHNICAL COMMITTEE 

Phillips proposes that a technical 
committee be formed to work out exist¬ 
ing problems and make certain that the 
actual data submitted by the producers 
wlU work in the data bank. 

The Commission is of the opinion that 
such a technical committee would not be 
appropriate until such time as U) the 
analyses of new contracts and the up¬ 
dated analyses of the older contracts is 
completed, and (2) the data has been 
verified by the producers and entered 
into the data bank. If problems are en¬ 
countered at that point, a technical com¬ 
mittee could be beneficial and formation 
of such a committee would be appropri¬ 
ate. 

n. Other Modifications and Changes 

a. elimination of requirement to sub¬ 
mit SCHEDULE 504 NEW RATE SCHEDULE 
FILINGS TO GATHER BILLING STATEMENT 
data; USE OF SCHEDULE SOT FOR THIS 
PURPOSE; ELIMINATION OF REQUIREMENT 
TO SUBMIT BILLING STATEMENT 

Under the current instructions for use 
of Schedule 504. data fields 16 through 
21 are used to gather data found on the 
billing statement in Initial service appli¬ 
cations. Most of the other data fields on 
Schedule 504 are intended to be used for 
the in-house generation of a historical 
record of rate changes occurring in the 
rate schedule. 

Inasmuch as the data In data fields 16 
through 21 of Schedule 504 could also 
be gathered on data fields 22 through 30 
of Schedule 507. Schedule 507 will be 
used to provide billing statement data In 
addition to its use as a vehicle for rate 
change filings. This will eliminate the 
need for respondents to submit Schedule 
504 with current filings/ 


»Schedule 504 would continue to be used 
by staff to print-out rate history data. It Is 
also planned to send Schedule 504 to re¬ 
spondent*. on a one-time basts. In connec¬ 
tion with the verification and entry of pro- 
1877 rate schedule data Into the data bank. 


16. 1977 
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The revised Schedule 507 contains all 
the data currently provided on the sam¬ 
ple billing statement submitted with 
each Initial rate schedule filing. Accord¬ 
ingly. 9 154.92(a) of the Regulations, 
which provides for the sample billing 
statement, is amended to provide that 
Schedule 507 of Form No. 108 be sub¬ 
mitted in lieu thereof. The amended 
language would read as follows: 

To each rate schedule there shall be 
attached a Schedule 507 of Commission 
Form No. 108 showing actual billing for 
a recent month in sufficient detail to 
show how the billing amount is deter¬ 
mined. 

B. REQUIREMENT TO FILE SCHEDULES 302. 
303 AND 307 WITH CERTIFICATE APPLICATION 

Order No. 556. prescribing Form No. 
108, amended Section 157.24(a) of the 
Regulations by deleting the requirement 
that producer certificate applications 
contain, in the form specified in Section 
250.5 of the Regulations, a summary of 
the contract for which the certificate was 
requested. (See Ordering Paragraph (B) 
CO). 

However, the order Inadvertently 
omitted the requirement that the con¬ 
tract summary would continue to be filed 
with the certificate application on ap¬ 
plicable Form No. 108 Schedules. In this 
connection, in response to a question by 
Cabot Corporation’s representative at the 
Technical Conference, staff stated that 
the applicable schedules should be filed 
with the certificate application. 

In order to correct this Inadvertent 
omission, the first sentence of 9 157.24(a) 
of the Regulations should be amended 
to read as follows: 

(a) Every application for a ceritfleaie of 
public convenience and necessity filed pur¬ 
suant to | 157.23 shall contain, as the con¬ 
tract summary. Commission Form No. 108 
Schedules 502. 503 and the applicable por¬ 
tions of Schedule 507 used for billing state¬ 
ment purposes. 

C. USE Of COMMISSION PREPRINTED SCHED¬ 
ULES 501 AND 503 BY RESPONDENTS AFTER 

INITIAL REPORTING YEAR 

Schedules 501 and 505 of Form No. 
108 replace Commission Form Nos. 301-A 
and 301-B on which producers have sub¬ 
mitted annual reports of jurisdictional 
gas volumes sold and related revenues 
received. In the past, staff has preprinted 
the following information, among other 
things, on Form No. 301-B in order to 
expedite completion by the producer: 

1 . Date of Contract. 

2. Rate Schedule Number. 

3. Location of sale (State. County or 
Field). 

4. Name of Purchaser. 

Inasmuch as Schedule 505, which re¬ 
places Form 301-B. requires the producer 
to report each vintage of gas sold under a 
rate schedule on a separate Schedule 505, 
continuation of the preprinting practice 
for all Schedule 505 reports, after the 
initial report, should be continued. Pre¬ 
printing would facilitate both the com¬ 
pletion of the annual report by the pro¬ 
ducer and the review process required 
of our staff. However, final decision on 
preprinting these documents is deferred 
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until after the Initial filing of Schedule 
505 has been completed and the data 
bank updated. 

D. DELETION OF FORM 301-A FROM 
SECTION 3.170(a) (18) 

Order No. 558 deleted in Its entirety 
the provision of Section 3.170(a) (17) 
that provided Form 301-B as an ap¬ 
proved form of the Commission. Since 
the Form No. 108 program also elimi¬ 
nates Form 301-A, 9 3.170(a) (16) should 
also be deleted. 

E. NEW DATA FIELD ADDED TO SCHEDULE 503 

TO ELIMINATE NEED FOR UNNECESSARY 

FILING OF SCHUDULE 502 

The Form No. 108 instructions require 
that a Schedule 502 be submitted with 
every supplemental rate schedule filing 
except rate change filings. Therefore, 
Schedule 502 must be submitted with 
every supplemental filing affecting con¬ 
tract pricing provisions and gas quality 
which are abstracted on Schedule 503. 

In order to eliminate this unnecessary 
filing of Schedule 502 in instances where 
only Schedule 503 should be required, a 
data field Identifying the type of filing 
being submitted will be included in 
Schedule 503. This will simplify filing 
requirements by eliminating the need for 
filing two schedules when only one is 
actually needed. 

F. SUBMISSION TITLE FACE 

Included in the present instructions 
for completing Form No. 108 filings is a 
schedule submission title page. This page 
provides, among other things, boxes to be 
checked off to indicate the type of filing 
being made. However, such page fails 
to provide for all the various types of 
filings requiring the filing of Form No. 
108 Schedules, specifically certificate ap¬ 
plications for new service. 

Accordingly, the information on the 
title page has been expanded by addi¬ 
tional check boxes to cover all type* of 
producer filings. Further, the title of the 
page has been changed from “Federal 
Power Commission Regulatory Informa¬ 
tion System Schedule Submission Title 
Page Form 108 Rate Schedule Analysis 
on a Continuing Basis", to "Federal 
Power Commission Regulatory Informa¬ 
tion System Form 108 Schedule Submis¬ 
sion Title Page" and a place provided 
for the identification of the certificate 
docket and rate schedule number. 

In this connection, the certificate 
docket identification Is needed inasmuch 
as the revision to 9 157.24(a) of the Reg¬ 
ulations adopted elsewhere in this order 
provides that Form No. 108 schedules 
be included as part of the certificate ap¬ 
plication to replace the contract sum¬ 
mary which is no longer required. 

G. SMALL PRODUCERS MAINTAINING RATE 
SCHEDULES ON FILE 

Small producers make certain sales 
under filed rate schedules in addition to 
the sales covered by their small producer 
certificates. As long as the rate schedule 
sales are not covered by a small producer 
certificate, the producers involved are re¬ 
quired to mako all Form No. 108 filings 
applicable thereto. 


In the annual reports to be submitted 
by small producers on Form 314-B for 
1974, 1975 and 1976, respondents are 
given the option of reporting individual 
sales under filed rate schedules either on 
Form 314-B or Form No. 108, Schedule 
505. This option will be dropped for 
subsequent years, since to allow such an 
option to continue once the Form No. 
108 system becomes completely compu¬ 
terized could lead to complications with 
respect to variations in submitting an¬ 
nual reports. 

H. CHANGE IN I 154.94(b) FILING 
REQUIREMENTS 

Paragraph (b) of 9 15494 requires, 
among other things, that rate change 
filings be submitted in triplicate. Such 
filings will now be made on Schedule 507 
of Form No. 108, and inasmuch as an 
original and three copies of Form No. 
108, Schedule 507 are required to be 
submitted for a rate change filing, the 
filing requirements of Paragraph <b) 
will be changed to an original and three 
copies. 

Therefore. Paragraph (b) of 9 154.94 
will be amended to read as follows: 

(b) Every change In any rata schedule, 
rate, charge, classification or service effec¬ 
tive or applicable to a aale subject to the 
Jurisdiction of the Commission as of June 
7. 1954, and on file with the Commission, or 
required to be filed pursuant to fl 154.92, or 
in any rate schedule, rate, charge, classifica¬ 
tion or service effective or applicable to a 
•ale subject to the Jurisdiction of the Com¬ 
mission initiated subsequent to June 7. 1954 
on file with the Commission, or required to 
be filed with the Commission pursuant to 
fl 154 92 shall be filed with the Commlsalon 
by an original and three copies not less than 
30 days nor more than 90 da vs prior to the 
date such change in rate schedule is pro¬ 
posed to be made effective. 

in. Legal Issues 

A. PROPRIETARY DATA 

Superior contends that Order No. 556 
is deficient in that it does not provide for 
confidentiality of proprietary data, nor 
is the data submitted afforded the pro¬ 
tection of the Freedom of Information 
Act. 5 U-8.C. 9 552. Superior offers, how¬ 
ever. no exposition on these points, in 
particular what data the company 
asserts to be privileged. This type of 
broad-brush pleading does not provide 
the Commission with any basis whatso¬ 
ever to consider the merits of Superior’s 
position. In addition, since Form No. 108 
serves essentially to consolidate informa¬ 
tion that is now submitted to the Com¬ 
mission under various guises, all of which 
is public. Superior's claim of privilege 
and confidentiality for unspecified data 
has no basis in fact. Accordingly, the 
company’s allegation of lack of confi¬ 
dentiality is rejected. 

B. DUPLICATION 

Several parties assert that various 
aspects of the new form are burdensome 
and should be deleted. The only substan¬ 
tive questions on this point relate to 
multiple analysis, et al. party reporting, 
and information assertedly already on 
file with the Commission. The first two 
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matters have been discussed and dis¬ 
posed of previously In this order. 

As to the last matter, the respondents 
argue that the Commission Is not au¬ 
thorized under the OAO approval noted 
at mlmeo p. 8 of Order No. 556 to require 
the submission on Form No. 108 of in¬ 
formation presently on file with the 
Commission. This problem was discussed 
at the March 25, 1977. technical confer¬ 
ence and the response that was elicited 
from a staff representative <Tr. 42) at 
that time Is adopted herein. Therefore. 
In filling out Form No. 108. except for in¬ 
formation necessary for identification 
purposes, such as company name and ad¬ 
dress. actual data that has been previ¬ 
ously submitted to the Commission need 
not be filed again on a new Form No. 
108 compliance effort. 

C. PRODUCER VERIFICATION OP DATA 

Order No. 556 provides that the Com¬ 
mission will transmit to holders of rate 
schedules now on file a completed Form 
No. 108 for those rate schedules for each 
individual producer to review and verify. 
Texaco states that this requirement Is 
unreasonable, burdensome, and outside 
the scope of the GAO approval. The pur¬ 
poses of Form No. 108 were set forth in 
Order No. 556, including the need to 
have all the filed material loaded into 
the data processing equipment. Further¬ 
more. If this data is not verified by the 
producers, producers may subsequently 
contend that future adverse Commis¬ 
sion decisions affecting them were based 
on such unverified data. Also, producer 
interpretation of certain contractual 
clauses may differ with our staff’s inter¬ 
pretation. If unverified, such possible 
difference in interpretation could give 
rise to erroneous conclusions. Addition¬ 
ally. contrary to Texaco’s assertion, the 
OAO clearance letter of October 6. 1976. 
clearly states that "Ithel FPC may also 
provide completed forms to the respond¬ 
ents for verification of the data.” Ac¬ 
cordingly, Texaco’s application for re¬ 
hearing on this point Is denied. 

D. ORDER NO. 539-B DATA 

As originally proposed in the Notice of 
Proposed Rulemaking Issued December 
17. 1975, Form No. 108 contained a 
Schedule 506 designed to elicit data 
necessary to enforce the Commission’s 
Policy Statement set out in Order Nos. 
539 and 539-A. Because the focus of that 
proceeding was altered in Order No. 
539-B, Schedule 506 was deleted from 
Form No. 108 as enacted. In its place the 
Commission required respondents to pro¬ 
vide certain historical sales volumes, 
plus a projection of deliveries under the 
rate schedule for the succeeding year. 
Order No. 556 contained a full and com- 
• plete explanation of the reason for the 
change in filing requirements, the con¬ 
comitant reduction in reporting burden, 
and the purpose to which the Commis¬ 
sion will put the filed data. - 

Nevertheless, several parties have 
sought rehearing on this issue, asserting 


• Order No. 566. mlmeo pp. 3-4. 


RULES AND REGULATIONS 

that the inclusion of this filing require¬ 
ment is a violation of the notice pro¬ 
visions of the Administrative Procedure 
Act and that the Commission has no 
right to collect the Order No. 539-B 
type data because the underlying order 
is presently pending court review. Nei¬ 
ther of the contentions are correct and 
the applications for rehearing that raised 
this point are thus denied. 

The Commission promulgated Order 
No. 556 pursuant to its rulemaking au¬ 
thority under Section 16 • of the Natural 
Gas Act, which empowers the Commis¬ 
sion to prescribe "such rules and regu¬ 
lations as it may find necessary or ap¬ 
propriate to carry out the provisions of 
this act.” With respect to such rulemak¬ 
ing. Section 4 of the Administrative Pro¬ 
cedure Act (APA)* applies and requires 
notice of the proposed rulemaking. In¬ 
cluding reference to the legal authority 
under which the rule is proposed and 
the substance of the proposed rule or a 
description of the subjects and Lssues 
involved. That section further requires 
the agency to provide interested parties 
the opportunity to submit written com¬ 
ments and. after consideration of the 
relevant matter presented, the agency 
must incorporate a concise general state¬ 
ment of the basis of the rule adopted. 
The Commission has followed each of 
these procedures in the Docket No. 
RM76-10 proceeding. 

Petitioners assert that the Commis¬ 
sion’s notice failed to comply with the 
requirements of Section 4 of the APA 
insofar as it did not apprise respondents 
of the specific data requirements incor¬ 
porated in Form No. 108 to meet the 
Commission’s needs under Order No. 
539-B. This demand for specificity is 
without merit and goes beyond Section 
4 of the APA, which requires that the 
notice Include "either the terms or sub¬ 
stance of the proposed rule or a descrip¬ 
tion of the subjects and issues involved." 
Certainly the Commission’s notice in the 
present case complied with this stand¬ 
ard. Respondents were informed that the 
Commission intended to include in Form 
No. 108 the information needed to en¬ 
force Order No. 539 and its delivery obli¬ 
gation standard, and that the comments 
submitted should address any and all 
issues related thereto. 

Finally. It should be noted that the 
Commission is not required under the 
APA to give prior notice as to the exact 
proposal ultimately adopted” A fair 
statement of the substance of the issues 
is sufficient As the Court stated in 
Logansport Broadcasting Corporation v. 
United States: u 


•15 U-S.C. 7170. 

*»5US.C. 553(b). 

11 Se« California Citizens Band Association 
v US . 375 F.2d 43 (9th Clr,). cort. denied. 
389 US, 844 (1987); O teens boro On the Air. 
Inc. v. United States, 262 P2d 702 (DC. Clr ). 
cert, denied. 360 U.8. 911 (1968): Buckeye 
Coble vision. Inc. v, FCC.. 387 F.2d 220 (D.C. 
Cir. 1967); Logansport Broadcasting Corp . v. 
United States 210 P2d 24 (DC. Otr. 1954). 

“210 F.2d 24 (D.C. Cir. 1054). „ 
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fSjurely every time the Communion de¬ 
cided to take account of some additional 
factor It wa# not required to start the pro¬ 
ceeding all over again. If such were the rule 
the proceedings might never be terminated. ,J 
(Footnote omitted) 

In the instant proceeding, notice was 
given of the nature of the Commission's 
effort and intentions, the issues posed in 
the rulemaking were explored in the 
comments, and the information request 
adopted is based on the record compiled. 
Accordingly, the Commission’s actions in 
Docket No. RM76-10 were in compliance 
with the provisions of APA. 

In any event, the Order No. 539-B re¬ 
lated information was previously re¬ 
quired to be submitted to the Commis¬ 
sion. In Form No. 108 respondents were 
ordered to supply (a) the sales under the 
rate schedule for the previous year, (b) 
the same sales for the four years immedi¬ 
ately prior to the last year, and (c) an 
annual projection of sales for the up¬ 
coming year. The first two items have 
been reported to the Commission on 
forms that were eliminated by the adop¬ 
tion of Form No. 108, and to the extent 
this information Is now on file with the 
Commission, it need not be resubmitted 
on a new Form No. 108 filing. 

As to the projected sales volume, this 
estimate of annual sales merely replaces 
the estimated monthly sales volumes 
previously reported on the contract sum¬ 
mary (item 13 of Section 250.5) that has 
been incorporated into the new Form No. 
108 system. Respondents have not dem¬ 
onstrated that the submittal of a yearly 
rather than a monthly estimate is un¬ 
reasonable or burdensome. 

The parties asserting this ground for 
rehearing also assert that requiring the 
filing of the Order No. 539-B data is 
premature because the order is presently 
subject to Judicial review in Shell Oil 
Company v. Federal Pouer Commission. 
Nos. 76-3066 (5th Clr.). This argument is 
entirely specious. The Commission’s final 
order that was appealed to the court is of 
full force and effect as of its issuance. 1 * 
No party to this proceeding has sought a 
stay of the effectiveness of Order No. 
539-B from this Commission or the 
court. Accordingly, respondents cannot 
be heard to complain about the Commis¬ 
sion acting to Implement its order. 
Therefore, the petitions for rehearing on 
this point are denied. 

IV. Implementation or Form No. 108 
Program 

A. REJECTION Of RAT* CHANGE FILINGS ON 

SCHEDULE 507 NOT REFLECTING SPECIFIC 

VALUE OF BTU ADJUSTMENT 

Our staff has advised us that some 
producers are presently reflecting by 
footnote reference that proposed in¬ 
creased rates are subject to Btu adjust¬ 
ment but without assigning a specific 
numerical value to such adjustment In 
the appropriate data fields. While this 
procedure was previously allowed in the 


“ Id. at 28. 

"See Ecte. Inc . v. FPC.. 526 F.2d 1270. 
1274 (5th Cir. 1976). 
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submittal of the superseded notice of 
rate change form. Form 280. it Is not 
permitted in Schedule 507. which is de¬ 
signed to capture the potential impact of 
quality adjustments for Commission in¬ 
formation and decision. Accordingly, 
producers must assign and reflect nu- 
mcrcial values for proposed Btu adjust¬ 
ments on Schedule 507. Since Btu con¬ 
tent of gas varies, producers should cal¬ 
culate the value of the Btu adjustment 
based upon their estimate of the average 
Btu content of the gas subject to the 
contract. Future proposed rate increase 
filings on Schedule 507 which contain 
only a footnote reference to possible Btu 
adjustment are subject to rejection. 

B. COMPLIANCE 

The Form 108 program became effec¬ 
tive on January 1. 1977. but compliance 
has been only approximately 63 percent. 
Although from both on equitable and 
regulatory standpoint it would be desir¬ 
able that producers who ignored the Or¬ 
der No. 556 requirements that Form 108 
schedules be used with all rate schedule 
filings after January 1. 1977, be made to 
submit such schedules, the Commission 
will refrain from so requiring because 
(a) the producers would be required to 
duplicate material already accepted, (b) 
the format of the Form No. 108 schedules 
has been modified and <c) the stall work 
required does not justify the need for 
these “make-up** filings. However, upon 
the issuance of this order, a full and 
complete filing of the appropriate sched¬ 
ules of Form No. 108 will be required. 
Failure to comply will result in an auto¬ 
matic rejection of rate schedule filings, 
but without prejudice to resubmittal, if 
the Form No. 108 schedules are not filed 
concurrently therewith. 

C. AVAILABILITY OP FORM NO. 108 
MATERIAL 

This order will be transmitted to the 
same persons that received Order No. 
556. However, since the material neces¬ 
sary to complete the form includes a 
large volume of paper, notably the re¬ 
vised schedules, and Instructions plus ap¬ 
propriate code books, we will provide this 
package automatically only to those pro¬ 
ducers that file the annual schedules 501 
and 505, which were due July 1. 1977. 
Any other person Interested in obtaining 
this material may do so by making a re¬ 
quest to the Commission addressed to: 

Federal Power Commission. Data Base Con¬ 
trol Oroup. Room 3104. 815 North Capitol 

Street NE. Washington. D.C. 20420. 

A copy of FPC Form No. 1415. entitled 
Regulatory Information Requisition 
Sheet, is attached as Appendix B to this 
order to facilitate such requests. 

The Commission orders: (A) The ap¬ 
plications for rehearing, reconsideration. 
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or modification of Order No. 556 are 
granted in part and denied In part, as 
discussed In the body of this order, and 
the changes or alterations to the instruc¬ 
tions, schedules, or reporting require¬ 
ments of Form No. 108 set forth above 
are hereby adopted by the Commission 
in this proceeding. 

<B) The following sections of the 
Commission’s Regulations (18 CFR 
Chapter I) are amended, modified, or 
deleted, as follows: 

PART 3— ORGANIZATION; OPERATION 
INFORMATION AND REQUESTS 

§ 3,170 (Amended ] 

(1) Section 3.170(a) (16) is deleted 
from the Commission's Regulations. 


PART 154— RATE SCHEDULES AND 
TARIFFS 

(2) The last sentence of 9 154.92(a) of 
the Regulations is amended as follows: 

§ 134,92 Filing of rate schedules by in¬ 
dependent producer. 

(a) • • • To each rate schedule there 
shall be attached a Schedule 507 of Com¬ 
mission Form No. 108 showing actual 
billing for a recent month in sufficient 
detail to show how the billing amount is 
determined. 

• • • • • 

(3) Paragraph <b> of 1 154.94 is 
amended, as follows: 

§ 154.94 Changes in rate schedule*. 

• • • • • 

(b> Every change in any rate sched¬ 
ule. rate, charge, classification or service 
effective or applicable to a sale subject 
to the jurisdiction of the Commission as 
of June 7, 1954. and on file with the 
Commission, or required to be filed pur¬ 
suant to 9 154.92, or in any rate schedule, 
rate, charge, classification or service ef¬ 
fective or applicable to a sale subject 
to the Jurisdiction of the Commission 
initiated subsequent to June 7, 1954. on 
file with the Commission, or required to 
be filed with the Commission pursuant to 
9 154.92 shall be filed with the Commis¬ 
sion by an original and three copies not 
less than 30 days nor more than 90 days 
prior to the date such change in rate 
schedule is proposed to be made effec¬ 
tive. 


PART 157—APPLICATIONS FOR CERTIFI¬ 
CATES OF PUBLIC CONVENIENCE AND 
NECESSITY AND FOR ORDERS PERMIT¬ 
TING AND APPROVING ABANDONMENT 
UNDER SECTION 7 OF THE NATURAL 
GAS ACT 

(4) The first sentence of 9 157.24(a) is 
amended to read as follows: 


§ 157.24 Content* of application. 

<a) Every application for a certifi¬ 
cate of public convenience and necessity 
filed pursuant to 9 157.23 shall contain, 
as the contract summary. Commission 
Form No. 108 Schedules 502, 503 and 

the applicable portions of Schedule 507. 

• • • 

• • • • • 

By the Commission. 

Kenneth F. Plumb, 

Secretary. 

Appendix A 

PASTIES SZPSJT.SENTLU AT MASCII 25 . 1977 , POJtkl 
10S TECHNICAL CONTZSXNCE 

Producer s and Pipelines 

Amoco Production Co. 

Amlnoll USA. Inc. 

Anadarko Production Co, 

Atlantic Richfield Co. 

Cabot Corp. 

Champlln Petroleum Co. 

Chevron USA Inc. 

Coastal States Oas Producing Co. 
Continental Oil Co. 

Diamond Shamrock Corp. 

El Paso Natural Oas Co. 

Enserch Exploration. Inc. 

Equitable Oas Co. 

Exxon Company. USA. 

General American OH Co. 

Getty dl Co. 

Gulf Oil Corp. 

Helmertek ft Payne, Inc. 

Kentucky West Virginia Gaa Co. 

Kerr-McOee Corp. 

Marathon Oil Co. 

Mesa Petroleum Co. 

Mitchell Energy Co. 

Mobil OU Corp. 

NAPECO Inc- 
Northwest Pipeline Corp. 

Pan Eastern Exploration Co. 

Panhandle Eastern Pipe Line Co. 

Pennaoll. 

Phillips Petroleum Co. 

Placid OH Co. 

Shell OU Co 

Southern Natural Gas Co. 

Southland Royalty Co. 

Standard OU of California. 

6un Oil Co. 

Tcnneoo OU Co. 

Terra Resources, Inc. 

Texaco, Inc. 

Texas Oas Exploration Co. 

TransOcean OU, Inc. 

Union OU of California. 

Wewoka Exploration Co. 

Law Firms. Consultants and Associations 
Baker it Botts. 

Chapman, Oadsby. Hannah ft Duff. 

Poster Associates, Inc. 

Interstate Natural Oas Association. 

Roes. Marsh ft Poster. 
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Docket No FM76-10 

FEDERAL POWER COMMISSION 


Appendix B 


REGULATORY INFORMATION SYSTEM 
REQUISITION SHEET 

RESPONDENT CODE:_ 

RESPONDENT NAME AND ADDRESS: 


SCHEDULE 

NUMBER 

SCHEDULE NAME 

QUANTITY 

REQUEST 




















• 












NOTE: REQUESTS MUST BE SUBMITTED IN SUFFICIENT TIME TO MEET FILING 
DATES. EXTENSIONS WILL NOT BE GRANTED DUE TO REQUESTING 
ADDITIONAL SCHEDULES. 

Mail To: Federal Power Comnrw»*on 

Dtu Bm Control Group. Room 3104 
825 North Copitot Street, N.E. 

Washington, D.C. 20428 

lPR Doc.77-23525 Filed B-15-77;8:45 am) 


SUBCHAPTER B—REGULATIONS UNDER 
THE FEDERAL POWER ACT 

SUBCHAPTER E—REGULATIONS UNDER 
THE NATURAL GAS ACT 

(DocXet No. RM76-171 

PART 35—FILING OF RATE SCHEDULES 

PART 154—RATE SCHEDULES AND 
TARIFFS 

Uniform System of Accounts for Natural 
Gas Companies 

AGENCY: Federal Power Commission. 

ACTION: Order Denying Petition for 
Rehearing of Order No. 566. 

SUMMARY: On July 5. 1977 the People 
and Public Utilities Commission of Cali¬ 
fornia (California) filed an application 
for rehearing of Order No. 566 issued on 
June 3. 1977 (42 FR 30150; June 13. 
1977). Because California’s petition for 
rehearing presented no factual or legal 
reason for the Commission to modify 
Order No. 566, the petition was denied. 
The previous Order No. 566 will remain 
in full effect. 

EFFECTIVE DATE: August 3. 1977, 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Charles F. Reusch, Office of the Gen¬ 
eral Counsel. 202-275-4328. 

On July 5.1977 the People of the State 
of California and the Public Utilities 
Commission of the State of California 
(California) filed an application for re¬ 
hearing of Order No. 566 Issued on June 
3. 1977 in Docket No. RM76-17. In Order 
No. 566. 42 FR 30150, the Commission 
prescribed changes In accounting and 
rate treatment for research, develop¬ 
ment and demonstration expenditures. 
In its application for rehearing, Cali¬ 
fornia alleges the following: 

(1) The Commission erred in expand¬ 
ing the definition of research and de¬ 
velopment, thereby apparently burden¬ 
ing natural gas consumers with all of the 
financial risks generated by projects In¬ 
tended to verify commercial feasibility, 
and in doing so has abused its discre¬ 
tion; 

(2) The Commission failed to state 
clearly the extent to which It has ex¬ 
panded the definition of research and 
development: and 

(3 1 The Commission left uncertain 
whether Order No. 566 may be applied 
retroactively. 

California’s allegation that the Com¬ 
mission abused its discretion in expand¬ 
ing the definition of R&D is without 
merit. The Commission explained in the 
Notice of Proposed Rulemaking the ne¬ 
cessity for extending to commercial-scale 
demonstration projects the rate treat- 
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ment which is currently allowed for 
small scale research, development and 
demonstration facilities: 

This Commission recognizes the need for a 
significantly expanded national energy re¬ 
search and development program as part of 
the solution to the Nation's problem of In¬ 
creasing in balance between energy supply 
and demand (mlmeo. page 2 ) 

We ore encouraged by the Increased em¬ 
phasis RAD has been given by some elements 
of the electric power and natural gas in¬ 
dustries as demonstrated by the support 
given to the Electric Power Research Insti¬ 
tute by jurisdictional electric power com¬ 
panies and by a number of requests for ad¬ 
vanced approval of Individual RAD projects 
by jurisdictional gas companies. However, we 
have not seen the level of concentrated and 
coordinated effort by the natural pas indus¬ 
try that the pubUc interest requires to sig¬ 
nificantly advance the state of technology 
to relieve the severe curtailment of service 
now being experienced by interstate natural 
pas pipelines (Mlmeo. page 2. emphasis 
supplied.) 

Many of the energy technologies under 
serious Investigation in the nation's RAD 
are not only known to be technically feasible 
but are also in operation on a laboratory 
scale, or on a working scale. ** in a pilot 
plant. However, uncertainty with regard to 
the economics of commercial-scale operation 
is. in many cases, so great ms to preclude nor¬ 
mal methods of financing the construction 
of tho first, or the first several commercial- 
scale facilities. Therefore, because of the Na¬ 
tion's need for rapid development of new 
energy technology . the construction of com - 
mercial-scale demonstration facilities must 
be regarded as a vital part of the national 
RAD program. (Mlmeo. page 6. emphasis 
supplied.) 

By expanding the deflniUon of R&D 
to Include full-scale demonstration 
projects, the Commission will achieve 
the permissible end of encouraging the 
development of new technology to insure 
a continuing supply of energy to meet 
jurisdictional customers' needs. 

The Commission has not left ratepay¬ 
ers unprotected. It does not intend to 
allow RDAD treatment for projects 
which have been shown to be commer¬ 
cially feasible. If jurisdictional utilities 
or RD&D organizations request advance 
approval for a project or plan, it will 
receive close scrutiny. As the commission 
said in Order No. 566 (mlmeo ed.. pages 
11 and 12): 

• • * each proposed demonstration plant 
will be considered Individually and the proc¬ 
ess will be reviewed In light of the Commis¬ 
sion's definitions of RDAD to ensure that 
only the portion of any proposal represent¬ 
ing true research and development are (sic) 
financed by gas consumers. 

The action the Commission has taken 
is within Its authority. The Commis¬ 
sion's discretion is broad; 8ection 16 of 
the Natural Gas Act* and Section 309 
of the Federal Power Act 5 state, in part: 

The Commission shall have power to per¬ 
form any and all acts, and to prescribe. Issue. 


*52 8tat. 829. IS UJ8C. 7l7n. 

•49 8tat. 856-859. 16 US.C. 825h 


make, amend, and rescind such orders, rules 
and regulations at It may find necessary or 
appropriate to carry out the provisions of 
this a(A)ct • • • 

We have discussed the reasons for in¬ 
cluding full-scale demonstration plants 
in the June 17 Notice and Order No. 566 
and have stated a strong preference for 
arrangements where high-risk demon¬ 
stration projects would be supported by 
a large number of ratepayers. 

With respect to California's second 
allegation, the Commission did not fail 
to state clearly the extent to which it 
expanded the deflniUon of R&D. It added 
two new sentences to DeflniUon 28.B., as 
follows: 

• • • ThU definition Includes expendi¬ 
tures for the lmplementaUon or develop, 
ment of new and or existing concepts until 
technically feasible and economically feasi¬ 
ble operations are verified • • • The term 
Includes preliminary Investigations and de¬ 
tailed planning of specific projects for se¬ 
curing for customers non-conventional 
pipeline gas supplies that rely on technology 
that has not been verified previously to be 
feasible • • • 

California questions how commercial 
feasibility Is to be verified. Commercial 
feasibility refers to a determinaUon that 
a technology proved In a pilot plant will 
be operable on a commercial scale as 
well. For our purpose. It does not refer 
to whether the cost of the final product 
will be low enough to make it compeU- 
Uve with other processes now. but It does 
refer to an evaluation that the cost of 
the final product will be reasonable at 
some future date. It is anUcipated that 
the need for verification will require the 
construcUon of at least one demonstra¬ 
tion plant. We discussed that problem In 
Order No. 566 at page 11 (mlmeo ed.), 
where w r e said: 

"Wc also wish to make dear that we will 
not tolerate a proliferation of simultaneous 
large scale demonstration plants In the name 
of RDAD to be funded by natural gas con¬ 
sumers if there is major duplication of new 
technology. These plants require enormous 
sums of capital and we must be cognizant of 
the impact of each proposal on the public 
M well as the cumulative Impact on the 
public. We therefore urge the companies we 
regulate to proceed with caution In propos¬ 
ing the construction of large scale demon¬ 
stration plants that will be funded by natu¬ 
ral gas consumers of this country. 

Finally. California points out that the 
Commission's statement in Order No. 566 
<mlmeo ed.. page 5) that it was "clarify¬ 
ing" the previously existing definition of 
RAD might result in uncertainty about 
whether the Commission intended to 
give retroactive effect to its expansion of 
the definition to include full-scale dem¬ 
onstration projects. The Commission did 
not intend Order No. 566 to be applied 
so as to allow retroactive rate base treat¬ 
ment of amounts which would not be 
accorded such treatment under prior 
definitions of RAD. Rate base treatment 
and tracking of costs associated with 
commercial-scale demonstration projects 


are to be prospective from June 3. 1977. 
the date of Issuance of Order No. 566. 

The Commission finds: California's pe¬ 
tition for rehearing received July 5, 1977 
presents no factual or legal reasons for 
the Commission to modify Order No. 566. 

The Commission orders: (A) Califor¬ 
nia's petition for rehearing of Commis¬ 
sion Order No. 566 issued June 3. 1977 in 
Docket No. RM76-17 prescribing changes 
in accounting and rate treatment for 
research, development and demonstra¬ 
tion expenditures is hereby denied. 

<B> The Secretary shall cause prompt 
publication of this Order to be made in 
the Federal Register. 

By the Commission. 

Lois D. Cashell, 
Acting Secretary. 

|FR Doc.77-23554 Filed 6-15-77:8:45 am] 


Title 19—Customs Duties 

CHAPTER I—UNITED STATES CUSTOM 
SERVICE. DEPARTMENT OF THE TREAS¬ 
URY 

(TD. 77-201| 

PART 133—TRADEMARKS, TRADE 
NAMES AND COPYRIGHTS 

Recordation of Copyrights in Sound 
Recordings 

AGENCY: United States Customs Serv¬ 
ice. Treasury. 

ACTION: Final rule. 

SUMMARY: This rule changes the pro¬ 
cedure for applying to record with Cus¬ 
toms a copyright in a sound recording. 
The procedure is being simplified because 
sound recordings are easily identifiable 
by title, author, performing artist, or 
other identifying names. This change is 
intended to facilitate Customs protection 
against the importation of unauthorized 
copies. 

EFFECTIVE DATE: September 15. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Richard M. Belanger. Attorney. Regu¬ 
lations and Legal Publications Division. 
United States Customs Service. 1301 
Constitution Avenue NW.. Washing¬ 
ton, D.C. 20229. 202-566-8237. 

SUPPLEMENTARY INFORMATION: 
Background 

On December 13. 1976. a notice of pro¬ 
posed rulemaking was published In the 
Federal Register (41 FR 54188), which 
proposed to amend f 133 3 2 of the Cus¬ 
toms Regulations (19 CFR 13332). to re¬ 
quire. in the case of an application to 
record a copyright in a sound recording, 
a statement setting forth the name (a) of 
the performing artist(s) and any other 
identifying names. The notice further 
proposed to amend 3 133.3 3(a) (2) of the 
Customs Regulations (19 CFR 133.33(a) 
(2)) to extend to sound recordings the 
same exception from the requirement 
that one thousand photographic or other 
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likenesses be submitted with an applica¬ 
tion for recordation of a copyright which 
now applies to books, magazines, periodi¬ 
cals. or similar copyrighted matter 
readily identifiable by title and author. 

The proposal was made because sound 
recordings can be readily identified by 
title, author, performing artist, or other 
identifying names. While simplifying the 
procedures that the copyright owner 
must follow in recording a copyright. 
Customs will still be able to identify, 
seize, and forfeit imported articles deter¬ 
mined to be unauthorized copies of re¬ 
corded copyrighted works. 

Interested parties were given until 
January 12, 1977. to submit data, views, 
or arguments with respect to the pro¬ 
posal. No comments were received in re¬ 
sponse to the notice. After review of the 
proposed amendments, they are being 
adopted as proposed. 

Drafting Information 

The principal author of this document 
was Richard M. Belanger. Attorney, Reg¬ 
ulations and Legal Publications Division 
of the Office of Regulations and Rulings. 
United States Customs Service. How¬ 
ever. personnel from other offices of the 
Customs Service participated in develop¬ 
ing the document, both on matters of 
substance and style. 

Amendments to the Regulations 

Part 133 of the Customs Regulations 
(19 CFR Part 133) is amended as set 
forth below. 

Robert E. Chasen. 

Commissioner oj Customs . 

Approved: August 8.1977. 

Bette B. Anderson, 

Under Secretary of the Treasury. 

Section 133.32 is amended by adding 
a new paragraph (f) to read as follows: 

§ 133.32 Application to record copy¬ 
right. 

• • • • • 

(f) In the case of an application to 
record a copyright in a sound recording, 
a statement setting forth the name(s) of 
the performing artist(s). and any other 
identifying names appearing on the sur¬ 
face of reproduction of the sound record¬ 
ing. or on its label or container. 

The first two sentences of paragraph 
(a)(2) of 1 133.33 are amended to read 
as follows: 

8 133.33 DocumfnU and fee to accom¬ 
pany application. 

(a) • • • 

(2) One thousand photographic or 
other likenesses reproduced on paper 
approximately 8" x 10%*' in size of any 
copyrighted work. An application shall 
be excepted frdm this requirement if it 
covers a work such as a book, magazine, 
periodical, or similar copyrighted matter 
readily Identifiable by title and author, 
or If it covers a sound recording. • • • 

(R.8. 251. am amended, sec. 824 Slat. 759 
(19 U.8jC. 86, 1824).) 

(FB Doc.77-33565 Filed 8-15-77;8:45 am) 


RULES AND REGULATIONS 41279 


Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG ADMINIS¬ 
TRATION, DEPARTMENT OF HEALTH, 
EDUCATION. AND WELFARE 

f PRL 273-4; FAP 6H5111/T26A| 

SUBCHAPTER B—FOOD ANO FOOD PRODUCTS 

PART 193—TOLERANCES FOR PEST!- 
CIDES IN FOOD ADMINISTERED BY 
THE ENVIRONMENTAL PROTECTION 
AGENCY 

SUBCHAPTER E—ANIMAL FEED. DRUGS, AND 
RELATED PRODUCTS 

PART 561—TOLERANCES FOR PESTI¬ 
CIDES IN ANIMAL FEEDS ADMINIS¬ 
TERED BY THE ENVIRONMENTAL PRO¬ 
TECTION AGENCY 

O-Ethyl 0-[4-(methylthio)phenyl] S Propyl 
Phosphorodithioate; Correction 

AGENCY: Office of Pesticide Programs. 
Environmental Protection Agency. 

ACTION: Correction. 

SUMMARY: This document corrects a 
final rule that appeared at page 29857 In 
the Federal Register of Friday, June 10. 
1977. (FR Doc. 77-16443). 

EFFECTIVE DATE: August 16, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Ms. Libby Zink. Registration Division 
(WH-567), Office of Pesticide Pro¬ 
grams. EPA, 401 M Street. SW, Wash¬ 
ington DC 20460 (202-755-4851). 

SUPPLEMENTARY INFORMATION : 
In FR Doc. 77-16443 appearing at page 
29857 in the issue of Friday, June 10. 
1977, in the second column 99 193.212 
(Amended) and 561.233 (Amended). the 
date now reading “May 16. 1978“ should 
be corrected to read “June 3, 1978.“ 

Dated: August 8. 1977. 

Edwin L. Johnson, 
Deputy Assistant Admin - 
istrator for Pesticide Programs. 
(FR Doc.77-23497 Filed 8-15-77:8:45 amj 


Title 23—Highways 

CHAPTER I—FEDERAL HIGHWAY ADMIN¬ 
ISTRATION. DEPARTMENT OF TRANS¬ 
PORTATION 

SUBCHAPTER B—PAYMENT PROCEDURES 

PART 160—STATE FISCAL PROCEDURES 
AND REPORTS 

Transfer of Federal-Aid Highway Funds; 
Amendment 

AGENCY: Federal Highway Administra¬ 
tion, DOT. 

ACTION: Amendment to final rules. 

SUMMARY: This document amends 
procedures of 8tate requests for ap¬ 
proval of fund transfers. The amend¬ 
ment will provide a more efficient method 
of handling these requests. 

EFFECTIVE DATE: June 21.1977. 


FOR FURTHER INFORMATION CON¬ 
TACT: 

J. A. McCaffrey. Office of Fiscal Serv¬ 
ices (202-426-0674); or T. B. Foote. 
Attorney. Office of the Chief Counsel 
(202-426-0786), Federal Highway Ad¬ 
ministration. 400 Seventh Street 8W.. 
Washington. D.C. 20590. Office hours 
are from 7:45 a.m. to 4:15 p.m. ET. 
Monday through Friday. 

SUPPLEMENTARY INFORMATION: 
This amendment to final rules was not 
Issued in proposed form, and no com¬ 
ments were solicited, as the matters 
affected relate to grants, benefits, or 
contracts within the purview of 5 UB.C. 
553(a)(2), thus general notice of pro¬ 
posed rulemaking was not required. 

In consideration of the foregoing. Title 
23. Code of Federal Regulations. Chap¬ 
ter I. Subchapter B, Part 160. Subp&rt* A 
and B are amended as follows: 

9 * 9 • • • 

8 160.103 f Amended] 

1. In paragraph (d) of 1 160.103, the 
first sentence is amended to read as fol¬ 
low’s: “Transfers are to be approved by 
the Oovemor of the State as being In the 
public Interest and submitted by the 
State highway department to the Divi¬ 
sion Administrator."; 

2. In paragraph fd) of 9 160.103, the 
last sentence is deleted: 

• • • • • 

§ 160.105 [ Amended 1 

3. In Subpart A, delete from the table 
of sections the heading “1 160.105 Sub¬ 
mission of requests" and delete the cor¬ 
responding section within the subpart; 

• • • • • 

§ 160.203 [Amended] 

• • • • • 

4. In paragraph (f) of 9 160.203. the 
first sentence Is amended to read as fol¬ 
lows: ‘Transfers are to be approved by 
the Governor of the State as being in the 
public Interest and submitted by the 
State highway department to the Divi¬ 
sion Administrator."; and 

5. In paragraph (f) of 9 160.203, the 
last sentence 1s deleted. 

g 160.205 [Amended) 

• • • • • 

6 . In Subpart B, delete from the table 
of sections the heading **9 160.205 Sub¬ 
mission of requests" and delete the cor¬ 
responding section within the subpart; 

• • • • • 
Ncttx—T he Federal Highway Administra¬ 
tion has determined that this document does 
not contain a major proposal requiring prep¬ 
aration of an Economic Impact Statement 
under Executive Order 11821, as amended by 
Executive Order 11949, and OMB Circular 
A-107. 

Issued on: August 3. 1977. 

(23 U8C. 315; 49 CFR 1 48(b).) 

William M. Cox. 

Federal Highway Administrator. 

(FR Doc.77-23552 FUed 0-15-77;8:45 ami 
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SUBCHAPTER G—ENGINEERING AND TRAFFIC 
OPERATIONS 

PART 655—TRAFFIC OPERATIONS 

Traffic Control Devices on Federal-Aid and 
Other Streets and Highways; Amend¬ 
ments 

AGENCY: Federal Highway Adminis¬ 
tration. DOT. 

ACTION: Amendments to final rules. 

SUMMARY: This document deletes the 
regulation concerning standards for 
traffic control devices at movable bridges 
and makes revisions to the regulations 
concerning the signs and pavement 
markings to be used for wrong-way traf¬ 
fic control. 

EFFECTIVE DATE: August 16.1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Mr. Robert E. Conner. Chief. Traffic 
Control Systems Division. Office of 
Traffic Operations (202/426-0411); 
Mrs. Kathleen Markman. Office of the 
Chief Counsel (202/426-0790). Federal 
Highway Administration. 400 Seventh 
Street 8W.. Washington. D.C. 20590. 
Office hours arc from 7:45 ajn. to 4:15 
pm. ET. Monday-Friday. 

SUPPLEMENTARY INFORMATION: 
23 CFR 655.603(c) in its entirety is being 
deleted. Similar provisions concerning 
standards for traffic control devices at 
movable bridges have been added to the 
Manual on Uniform Traffic Control De¬ 
vices (MUTCD). In a ccordance with 23 
CFR 625.3, the MUTCD is incorporated 
by reference into the Code of Federal 
Regulations. Provisions for standards for 
traffic control devices at movable bridees 
similar to those originally included in the 
regulation may now be found in sections 
4E-13. 4E-14, 4E-15. 4R-16. and 4E-17 of 
the MUTCD. The Office of Traffic Opera¬ 
tions has reviewed the revised MUTCD 
sections pertinent to movable bridges and 
finds that these standards are not signi¬ 
ficantly changed from those contained in 
23 CFR 655.603(c). 

Portions of the regulations on signs 
and pavement markings concerning 
wrong-way traffic control ore being de¬ 
leted from 23 CFR 655.607(g) and 655.- 
608(f) since similar provisions have been 
included in the MUTCD under sections 
2A-31 and 2E-44. 

In consideration of the foregoing, Title 
23 of the Code of Federal Regulations. 
Part 655. Subpart F Is amended as fol¬ 
lows: 

§655.603 (Amended] 

1. In I 655.603, paragraph (c) is hereby 
deleted. 

2. In i 655.607, paragraph (g) is re¬ 
vised to read as follows: 

§ 655.607 Signs. 

• • • • • 

(f) • • • 

(g> Wrong-way traffic control. Fed¬ 
eral-aid highway funds may be used to 
provide the improvements considered 
necessary by the Federal Highway Ad¬ 
ministration to alleviate the hazard of 
wrong-way movements. See $ 655.608(f) 
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of this part for pavement marking re¬ 
quirements. 

• • • • • 

3. In f 655.608 paragraph (f) is revised 
to read as follows: 

§ 655.608 Pavement marking*. 


(€)*•• 

(f) Wrong -way traffic control . Fed¬ 
eral-aid highway funds may be used to 
provide the Improvements which are con¬ 
sidered necessary by the Federal Highway 
Administration to assist In alleviating 
wrong-way movements. 

• • • • • 
Issued on: August 5, 1977. 

William M. Cox, 
Federal Highway Administrator . 

(PR Doc.77-23563 Piled 8-15-77:8:46 ami 


Title 29—Labor 

CHAPTER IV—OFFICE OF LABOR MAN¬ 
AGEMENT STANDARDS ENFORCEMENT, 
DEPARTMENT OF LABOR 

PART 452—GENERAL STATEMENT CON¬ 
CERNING THE ELECTION PROVISIONS 
OF THE LABOR MANAGEMENT RE¬ 
PORTING AND DISCLOSURE ACT OF 
1959 

Subpsrt E—Candidacy for Office; 
Reasonable Qualifications 

Correction 

In FR Doc. 77-22076 appearing at page 
39105 in the issue tor Tuesday, August 2, 
1977. in i 452.38. the paragraph desig¬ 
nated (a) should have been designated 
(a-1). A paragraph <a> already existed 
prior to the August 2nd amendment at 
42 FR 39105. The intent of that amend¬ 
ment was to leave the existing paragraph 
(a) in effect, to add a paragraph (a-1). 
and to revise paragraph (b). 


CHAPTER XIV—EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION 

PART 1601—PROCEDURAL 
REGULATIONS 

706 Designation 

AGENCY: Equal Employment Oppor¬ 
tunity Commission. 

ACTION: Final rule. 

SUMMARY: The Equal Employment 
Opportunity Commission amends its reg¬ 
ulations on designation of certain state 
and local Federal Employment Practice 
Agencies so that they may handle em¬ 
ployment discrimination charges within 
their jurisdiction, filed with the Commis¬ 
sion. 


DATES: Effective August 9.1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Paul K. Lindsay. Desk Officer (202) 
634-6040. Equal Employment Oppor¬ 
tunity Commission, State and Local 
Division. Office of Compliance Pro¬ 
grams. 2401 E Street NW.. Room 4050. 
Washington. D.C. 20506. 

SUPPLEMENTARY INFORMATION: 
Publication of tilts amendment to 


I 1601.12(m) effectuates the designation 
of the following Agencies as 706 Agen¬ 
cies: 

Howard County (Maryland) Human Rights 
Commission. 1 Orlando (Florida ) Human 
Relations Department, Prince Georges 
County (Maryland) Human Relations 
Commission, and Hawaii Deportment of 
labor end Industrial Relations.* 

Notices of the proposed designation of 
the foregoing agencies as 706 Agencies 
were published in the June 20. 1977 and 
June 29. 1977 issues of the Federal Reg¬ 
ister. 42 FR 31174 and 42 FR 33043. re¬ 
spectively, with notices that written com¬ 
ments must have been filed with the 
Commission on or before July 5.1977 and 
July 14. 1977, respectively. 

With the edditlon of the foregoing 
agencies. g 1601.12(m) is amended to 
read as follows: 

§ 1601.12 Deferrals to State and local 
authorities. 

• •see 

<m> The designated 706 Agencies are: 

Alaska Commission for Human Rights. 
Alexandria Human Rights Office. 

Allentown Human Relations Commission. 
Arisons Civil Right* Division. 

Baltimore Community Relations Commis¬ 
sion. 

Bloomington Human Rights Commission. 
California Pair Employment Practices Com¬ 
mission 

Charleston Human Rights Commission. 
Colorado ClvU Rights Commission. 
Connecticut Commission on Human Rights 
and Opportunities. 

Dade County Pair Housing and Employ¬ 
ment Commission. ^ 

Delaware Department of Labor. 

District of Columbia Office of Human 
Rights. 

Bast Chicago Human Relations Commis¬ 
sion. 

Evansville (Indiana) Human Relations 
Commission. 

Fairfax County Human Rights Commission. 
Fort Wayne (Indiana) Metropolitan Hu¬ 
man Relations Commission. 

Gary Human Relations Commission. 
Hawaii Department of Labor and Indus¬ 
trial Relations. 

Howard County (Maryland) Human Rights 
Commission. 

Idaho Commission on Human Rights. 
Illinois Fair Employment Practices Com¬ 
mission. 

Indiana ClvU Rights Commission. 

Iowa Commission on ClvU Rights. 

Kansas Commission on ClvU Rights. 
Kentucky Commission on Human Rights. 
Madison (Wisconsin) Equal Opportunities 
Commission. 

Maine Human Relations Commission. 
Maryland Commission on Human Rela¬ 
tions. 

Massachusetts Commission Against Dis¬ 
crimination. 

Michigan ClvU Rights Commission. 
Minneapolis Department of Civil Rights 


1 Tho Howard County (Maryland) Human 
Relations Commission hsn been granted 
designation for all charges except those filed 
against agencies of Howard County in which 
cave It shall be deemed a "Notice Agency." 

•The Hawaii Department of Labor and In¬ 
dustrial Relations has been granted 706 
designation for ail chargee except those filed 
against units of the State and local govern¬ 
ment, In which case it shall be deemed a 
"Notice Agency." 
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Minnesota Department on Human Right*. 

Missouri Commission on Human Rights, 

Montana Oommlsalon for Human Rights. 

Montgomery County Human Relations 

(V>mm Is&ion. 

Nebraska Equal Opportunity Commission. 

Nevada Commission on Equal Rights of 
OtttMDS. 

New Hampshire Commission for Human 
Rights. 

New Jersey Division on Civil Rights, De¬ 
partment of Law and Public Safety. 

New York City Commission on Human 
Rights. 

New York State Division of Human Rights. 

Ohio Civil Rights Commission. 

Oklahoma Human Rights Commission. 

Omaha Human Relations Department. 

Oregon Bureau of Labor. 

Orlando ( Florida) Human Relations De¬ 
partment. 

Pennsylvania Human Relations Commis¬ 
sion. 

Philadelphia Commission on Human Re¬ 
lations. 

Pittsburgh Commission on Human Rela¬ 
tions. 

Prince Georges County ( Maryland) Hu¬ 
man Relations Commission. 

Rhode Island Commission for Human 
Rights. 

Rockville (Maryland) Human Rights Com¬ 
mission. 

St. Paul Department of Human Rights. 

Seattle Human Rights Commission. 

Swing field (Ohio) Human Relations De¬ 
partment. 

South Bend ( Indiana) Human Rights 
Commission. 

South Carolina Human Affairs Commis¬ 
sion. 

South Dakota Human Relations Commis¬ 
sion. 

Tacoma Human Rights Commission. 

Utah Industrial Commission. 

Vermont Attorney General's Office, Civil 
Rights Division. 

Virgin Islands Department of Labor. 

Washington State Human Rights Com¬ 
mission. 

West Virginia Human Rights Commission. 

Wheeling Human Rights Commission. 

Wichita Commission on Civil Rights. 

Wisconsin Equal Rights Division. Depart¬ 
ment of Industry. Labor and Human 
Relations. 

Wyoming Fair Employment Practices Com¬ 
mission. 

The designated Notice Agencies are: 

Arkansas Governor's Committee on Human 
Relations. 

Florida Commission on Human Relations. 

Georgia Governor's Council on Human 
Relations. 

Montana Department of Labor and In¬ 
dustry. 

North Dakota Commission on Labor. 

Ohio Director of Industrial Relations. 

(8ec. 713(a), 78 Stat. 385 (42 UH.C. Bee. 
2000e-12(&)).) 

This amendment is effective on Au¬ 
gust 9,1977. 

Signed at Washington. DC. this 5th 
day of August 1977. 

Eleanor Holmes Norton, 

Chair , Equal Employment 
Opportunity Commission. 

{PR Doc.77-23643 Filed 8-15-77;8:45 am) 
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Title 33—Navigation and Navigable Waters 

CHAPTER II—CORPS OF ENGINEERS, 
DEPARTMENT OF THE ARMY 

PART 204—DANGER ZONE REGULATIONS 

Chesapeake Bay; Army Proving Ground 
Reservation, Aberdeen, Md. 

AGENCY: U.S. Army Corps of Engineers, 
DOD. 


ACTION: Final rule. 

SUMMARY: This rule clarifies the use 
of restricted waters and entry Into the 
restricted land area of the United States 
Military Reservation at Aberdeen Prov¬ 
ing Ground. The clarification is needed 
to provide public notice that entry onto 
the land area and certain water areas of 
Aberdeen Proving Ground is prohibited 
or regulated due to artillery testing using 
water and land areas as impact zones, 
the presence of highly classified activities 
adjacent to or in close proximity to the 
water area of the Proving Ground and 
the need to prevent entry onto the land 
area by the public due to the existence 
of large numbers of potentially dan¬ 
gerous explosive devices. The intended 
effect is to alert the public to the fact 
that entry onto land areas of the Prov¬ 
ing Ground is prohibited at all times 
without permission of the Commanding 
Officer, Aberdeen Proving Ground, and 
to provide public notice that certain 
water areas of the Proving Ground are 
closed to the general public either due 
to testing, or potentially lethal devices. 

EFFECTIVE DATE: August 16,1977. 

Captain Charlie P. Andrus, JAGC. 

Chief. Criminal Law Division. Office of 

the Staff Judge Advocate. Building 

4701, Aberdeen Proving Ground. Md. 

21005, 1301-278-2856). 

SUPPLEMENTARY INFORMATION: 
Several portions of the United States 
Military Reservation at Aberdeen Prov¬ 
ing Ground have been used as impact 
zones for artillery testing since 1917. 
There is a large number of potentially 
lethal explosive devices in the w ater area 
of the Proving Ground as well as on the 
land area. In addition, highly classified 
research and development projects arc 
conducted in close proximity to water 
areas. There are also storage facilities 
for toxic chemical agents as well as po¬ 
tentially dangerous explosive devices in 
the vicinity of the water area of the 
Proving Ground. 

As currently drafted, 33 CFR 204.30 
is not clear regarding the existing pro¬ 
hibition of entering the land areas of 
the Proving Ground or utilizing under¬ 
water land within the boundary of the 
reservation. Due to the urgent require¬ 
ments. not only to protect the general 
public from possible injury, but also to 
accomplish high priority testing missions 
requiring the use of water and land areas 
of the Proving Ground as Impact zones 
and further to protect highly classified 
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national defense information, notice and 
public procedure on this proposed clari¬ 
fication are impracticable and contrary 
to the public interest. In consideration 
of the above described urgent need for 
clarification of existing regulations, 33 
CFR 204.30 is amended by rev ising para¬ 
graphs (d) and <e) as follows: 

§ 204.30 ChfMprakr Bay; I’nilrd State* 
Army Proving L round Reacrvation, 
Aberdeen, Maryland. 

• a • a a 

(d) Entrance Into Restricted Waters 
By The Public . Entry into the restricted 
areas will be governed by the following: 

(1) The following water areas are 
closed to the public at all times: 

(1) Spesutie Narrows—all waters north 
and east of a line between Bear Point and 
Black Point; 

(II) All creeks except Laudertck Creek: 

(III) The water adjacent to Carroll 
Island which lies between Brier Point 
and Lower Island Point also known as 
Hawthorne Cove; 

Civ) The waters Immediately off the 
mouth of Romney Creek: 

(v) The waters adjacent to Abbey 
Point Recovery Field more accurately 
described as area number 16; depicted 
In Aberdeen Proving Ground Regulation 
210-10, Appendix A. 

Cvl) The waters on the north side of 
the Bush River from Pond Point to Chel¬ 
sea Chimney are closed for fishing pur¬ 
poses. 

(2) The remainder of the restricted 
areas will normally be open for author¬ 
ized use (including navigation and fish¬ 
ing) during the following hours: 

(1) Monday through Thursday. 5 pm. 
Jo 7:30 am.; 

01) Weekends. 5 pm. Friday to 7:30 
am Monday; 

(111) National (not State) holidays. 5 
Pm. the day preceding the holiday to 
7:30 am. the day following the holiday. 

(3) When requirements of tests, as de¬ 
termined by the Commanding Officer. 
Aberdeen Proving Ground, or his desig¬ 
nee. necessitate closing the restricted 
areas during the aforementioned times 
and days, the Commanding Officer. 
Aberdeen Proving Ground, will publish 
appropriate circulars or cause to be 
broadcast over local radio stations 
notices Informing the public of the time 
and days which entrance to the restricted 
waters of Aberdeen Proving Oround by 
the general public will be pronlblted. 

( 4 ) Authorized use as used in this sec¬ 
tion is defined as fishing from a vessel, 
navigation using a vessel to transverse 
a water area, or anchoring a vessel In a 
water area. Any person who touches any 
land, or docks or grounds a vessel, within 
the boundaries of Aberdeen Proving 
Ground. Maryland, is not using the area 
for an authorized use and is in violation 
of this regulation. Further, water skiing 
in the water area of Aberdeen Proving 
Ground is permitted as an authorized use 
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when the water area is open for use by 
the general public provided that no water 
skier touches any land either dry land 
(fast land) or subaqueous land and 
comes no closer than 200 meters from 
any shoreline. Further, If any person is 
in the water area of Aberdeen Proving 
Ground, Maryland, outside of any vessel 
(except for the purposes of water skiing 
as outlined above) including, but not 
limited to, swimming, scuba diving, or 
other purpose, that person Is not using 
the water in an authorized manner and 
is In violation of this regulation. 

<e> Entry Onto Lend And Limitation 
of Firing Over Land. (1) Entry onto any 
land, either dry land (fast land) or sub¬ 
aqueous land, within the boundaries of 
the Aberdeen Proving Ground Reserva¬ 
tion as defined In paragraph (a)<l) is 
prohibited at all times. Provided, the 
Commander. Aberdeen Proving Ground. 
Is authorized to grant exceptions to this 
regulation either by written permission 
or by local regulation. Entry onto the 
land is punishable as in paragraph <c> 
of this section. 

(2) There are no limitations on test 
firing by Federal testing facilities at 
Aberdeen Proving Ground over land be¬ 
longing to Aberdeen Proving Ground. 

• • • • • 

Not*.—T he Department of the Army has 
determined that this document doe* not con¬ 
tain a major proposal requiring preparation 
of an Inflation Impact Statement under Ex¬ 
ecutive Order 11821 and OM3 Circular 
A-107. 

(40 8tat. 26S; 33 U.S.C. 3) 

Dated: July 28.1977. 

Charles R. Ford, 

Acting Assistant Secretary of 
the Army . ( Civil Works). 
fFR Doc.77-23557 Filed 8-15-77:8:45 am) 


TWe 40—Protection of Environment 

CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 

|FRL 775-5J 

PART 55—ENERGY*RELATED 
AUTHORITY 

New Hampshire: Revocation of a 
Compliance Date Extension 

AOENCY: Environmental Protection 
Agency. 

ACTION: Pinal rule. 

SUMMARY: The Environmental Protec¬ 
tion Agency <EPA) is hereby providing 
notice of the revocation of a compliance 
date extension (CDE) granted to Pub¬ 
lic 8ervice Company of New Hampshire. 
Schiller Station Units 4 and 5, Ports¬ 
mouth, New Hampshire <“Schiller Sta¬ 
tion* >. Schiller Station would need 820 
days to install air pollution controls nec¬ 
essary to bum coal In compliance with 
New Hampshire emission regulations. Be¬ 
cause the Federal Energy Administration 
was unable to issue Schiller 8tation a 
notice of effectiveness over 820 days be¬ 
fore the regulatory compliance date, the 
plant is no longer eligible for a CDE. 

EFFECTIVE DATE: August 16.1977. 
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FOR FURTHER INFORMATION CON¬ 
TACT: 

Wallace Woo. Air Branch, Environ¬ 
mental Protection Agency. Region I. 
Room 2113. JFK Federal Building. Bos¬ 
ton. Mass. 02203. <617-223-5609). 

SUPPLEMENTARY INFORMATION: 
Section 2 of the Energy Supply and En¬ 
vironmental Coordination Act of 1974 
< ESECA). as amended by the Energy 
Policy and Conservation Act, authorized 
the Administrator of the Federal Energy 
Administration <FEA) to issue orders to 
certain power plants and major fuel 
burning installations prohibiting such 
facilities from burning natural gas or 
petroleum products as their primary 
energy source. Section 3 of ESECA added 
a new Section 119 to the Clean Air Act 
which requires the Administrator of the 
EPA to extend the date by which a source 
must meet air pollution requirements by 
issuing a CDE to a source, which has been 
Ksued a FEA prohibition order, if certain 
eligibility criteria are satisfied. 

One such eligibility criterion is the re¬ 
quirement of 3ection 119(c)(2)(C) of 
the Clean Air Act that facilities receiv¬ 
ing a CDE must achieve the most strin¬ 
gent degree of emission reduction re¬ 
quired as soon as practicable, but no 
later than December 31. 1978. In addi¬ 
tion. Section 2 of ESECA and Section 
119(d)(1)(B) of the Clean Air Act re¬ 
quire the EPA Administrator to notify 
the FEA if a facility that has been Issued 
an FEA prohibition order will be able to 
bum coal and comply with air pollution 
requirements without a CDE. 

If compliance without CDE is not 
possible, the prohibition on oil and 
natural gas use in an FEA prohibition 
order may not become effective any 
earlier than either: 

(a) The date EPA certifies to FEA as 
the earliest date that certain conditions 
and limitations on the EPA CDE can 
be met, or 

<b> For facilities which are ineligible 
for a CDE, the earliest date on which 
the facility will be able to bum coal In 
compliance with all applicable air pollu¬ 
tion requirements. 

FEA plans to make its prohibition 
orders effective, after receipt of EPA’s 
notifications or certifications, by service 
of Notices of Effectiveness which will set 
forth the dates after which burning of 
natural gas or petroleum products as a 
primary energy source will be prohibited. 

On June 30. 1975. FEA issued prohibi¬ 
tion orders Nos. OFU-O50. 051 to Schiller 
Station. On March 9. 1976 <41 FR 10071) 
EPA proposed to issue a CDE under Sec¬ 
tion 119 of the Clean Air Act to this facil¬ 
ity. The CDE was promulgated Septem¬ 
ber 1. 1976 <41 FR 36810). Issuance of 
the CDE reflected EPA’s finding that 
final compliance with the New Hamp¬ 
shire State Implementation Plan re¬ 
quirements for control of particulate 
matter and sulfur dioxide emissions while 
burning coal at these Units will take 820 
days from the date of service by FEA of 
the Notices of Effectiveness of its pro¬ 
hibition orders. A schedule based on this 
time frame was set out as part of the 


CDE. Under the CDE the Schiller Station 
was allowed to emit particulate matter 
over the limit required under the appli¬ 
cable State Implementation Plan for 
particulate emissions from fossil fuel 
combustion. However. FEA cannot issue 
a Notice of Effectiveness 820 days before 
December 31. 1978. Consequently, the 
proposed EPA compliance schedule 
would extend past December 31. 1978, 
thereby making this facility Ineligible for 
a CDE. Without a CDE the Schiller Sta¬ 
tion must continue to comply with all 
portions of the applicable State Imple¬ 
mentation Plan. 

Therefore, on March 11. 1977 (42 FR 
13566) EPA proposed to revoke the CDE 
promugated for Schiller Station and 
solicited public comment on this pro¬ 
posed action. During the comment pe¬ 
riod which ended on April 11, 1977, EPA 
received no comment on the proposed 
revocation. 

EPA. therefore Is revoking the CDE 
promulgated for Schiller Station. To 
discharge its responsibilities under Sec¬ 
tion 119(d)(1)(B) of the Clean Air Act. 
EPA will certify to FEA the earliest 
date at which this facility will be able 
to bum coal and comply with all ap¬ 
plicable air pollution requirements and 
the prohibition contained In FEA’s 
order will not become effective any 
earlier than the date so certified by EPA. 
The FEA prohibition orders Issued to 
Schiller Station are not affected by this 
action except insofar as the projected 
date of effectiveness of the prohibition 
contained In the FEA orders may be ad¬ 
justed to take account of the time 
needed for achieving compliance with 
applicable air pollution requirements. 

This rulemaking is based upon the 
authority of Sections 110, 119 and 301 
of the Clean Air Act, as amended. 

Dated: August5.1977. 

Douglas M. Costle. 

Administrator . 

Part 55 of Chapter 1. Titlo 40 of the 
Code of Federal Regulations is amended 
by revoking f 55.1520 of Subpart EE as 
follows: 

Subpart EE—New Hampshire 
g 33.1320 Compliance Dale Extension. 

[Revoked] 

|FR Doc.77-23510 Plied8-15-77;8:45 ami 


Title 45—Public Welfare 

CHAPTER X—COMMUNITY SERVICES 
ADMINISTRATION 

PART 1015—STANDARDS OF CONDUCT 
FOR EMPLOYEES 

Reports of Non-CSA Interests 

AOENCY: Community Services Admin¬ 
istration. 

ACTION: Final rule. 

SUMMARY: This rule sets forth a new 
list of CSA employees at the level of GS- 
13 and above who must file reports of 
their outside financial interests with the 
CSA Personnel Division. CSA position 
titles have changed considerably since 
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1972 when this list was last revised; 
consequently, this rule Is needed to elim¬ 
inate obsolete positions and Include 
new ones which should be covered. 

EFFECTIVE DATE: September 15, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Robert Crittenden. Director. Personnel 
and Manpower Division, Office of Ad¬ 
ministration. Community Services Ad¬ 
ministration, 1200 19th Street NW.. 
Washington, D.C. 20506, 202-254-6170. 

Accordingly. 45 Code of Federal Reg¬ 
ulations. Section 1015.735-3HJ) <2> is 
amended as set forth below: 

§ 1015.733—31 Report* of non-OFO 
interest*. 

• • • • • 
<!>••• 

(2) Occupants of the following posi¬ 
tions if classified at 03-13 or above: 

(i) In the Office of Operations: As¬ 
sociate Director; Chief, Special Pro¬ 
grams Division; Chief, Program Opera¬ 
tions Division. Chief Policy Development 
and Review Division: Chief, State and 
Local Government Division; Chief, Re¬ 
gional Operations Division. 

<ii) In the Office of Administration: 
Asvsoclate Director; Contracting Officers. 

(iii) In the Office of Economic Devel¬ 
opment: Associate Director; Deputy As¬ 
sociate Director; Chief. Program Opera¬ 
tions Division: Chief. Planning, Design 
and Evaluation Division. 

(lv) In the Office of the Controller: 
Controller; Deputy Controller: Chief. 
External Audit Division: Auditors. 

<v> In the Office of General Counsel: 
General Counsel; Deputy General Coun¬ 
sel ; Procurement Attorney. 

(vi) In the Office of Human Rights: 
Associate Director. 

(vii) In the Regional Offices: Regional 
Director. Deputy Regional Director; 
Chief, Administration Division: Admin¬ 
istrative Contracting Officers: Chief. Op¬ 
erations Division; RegiQnal Counsel. 

Authority: Sec. 602, 78 Stat. 530 ( 43 U.S.C. 
2942); E.O. 11232 of May 8. 1965, 3 CFR, 1965 
8upp; 6 CFR 735.104. 

Gractela (Grace) Olivarez. 

Director. 

(FR Doc.77-23534 Filed 8^15-77; 8:45 am) 

Title 47— Telecommunication 

CHAPTER I—FEDERAL COMMUNICATIONS 
COMMISSION 

(Docket No. 20708: RM-2551; RM-2693) 

PART 73 — RADIO BROADCAST SERVICES 

FM Broadcast Station In Versailles. Ind., 
Changes Made In Table of Assignments 

AGENCY: Federal Communications 
Commission. 

ACTION: Corrected report and order. 

SUMMARY: Action herein assigns a 
first Class A FM channel to Versailles, 
Indiana Petitioner. James Robert Albrit¬ 
ton, states that this action will provide 
Versailles with an opportunity to acquire 
lta first local aural broadcast service. 


EFFECTIVE DATE: September 12. 1977. 

ADDRESS: Federal Communications 
Commission. Washington, D.C. 20554. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Mildred B. Nesterak. Broadcast Bu¬ 
reau. 202-632-7792. 

SUPPLEMENTARY INFORMATION: 

Report and Order (Proceeding 
Terminated) 

Adopted : July 29.1977. 

Released: August 11.1977. 

In the Matter of Amendment of Sec¬ 
tion 73.202(b). Table of Assignments, FM 
Broadcast Stations (Versailles. Indiana). 

By the Chief. Broadcast Bureau: 

1. The Commission has under consid¬ 
eration the “Notice of Proposed Rule 
Making" In the above-entitled proceed¬ 
ing, adopted February 4, 1976, 41 Fed. 
Reg. 7120. proposing the assignment of 
FM Channel 276A to Versailles. Ind. 
James Robert Albritton (“petitioner*') 
originally proposed Channel 280A for 
Versailles, but in Docket No. 20121 “Sec¬ 
ond Report and Order,** 1 the Commis¬ 
sion assigned Channel 280A to Batesvllle, 
Ind. However, a Commission staff study 
revealed that Channel 276A could be as¬ 
signed to Versailles in conformance with 
the minimum mileage separation re¬ 
quirements. if the transmitter site were 
to be located approximately 10 kilome¬ 
ters (6 miles) north of Versailles. Sup¬ 
porting comments were filed by the peti¬ 
tioner in which he reaffirmed his intent 
to apply for the channel, if assigned, and 
to promptly build the station, if author¬ 
ized. 

2. On April 30. 1976, Mid America Ra¬ 
dio. Inc. (“Mid America"), licensee of 
FM Station WXTZ, Indianapolis. Ind, 
filed a counterproposal (RM-2693) In 
which it proposed the assignment of 
Channel 237A to Versailles in lieu of 
Channel 276A. Mid America states that 
it does not take issue with the ostensible 
desirability of assigning a first Class A 
channel to Versailles, but because of the 
existence of certain special and unique 
circumstances. It believes the public in¬ 
terest would better be served by the sub¬ 
stitution of Channel 237A for 276A. Mid 
America argues that substitution of 
Channel 237A for 276A would prevent ir¬ 
reparable injury f rom being caused to 
the public that WXTZ serves, without 
materially altering Mr. Albritton's basic 
proposal. Mid America further states 
that on April 7, 1972, WXTZ filed a “ma¬ 
jor change" application with a view to¬ 
ward changing, inter alia . its transmitter 
location (BPH-7867, granted May 22, 
1972), and at that time it was thought 
that WXTZ’s proposed 70 dBu contour 
would cover the entire city limits of In¬ 
dianapolis. Mid America notes that, 
around that time, the Indianapolis city 
limits were exoanded so as to be virtually 
coincident with those of Marlon County, 
and that it was not until the Commission 


* 40 FR 19644. 


was considering the allocation to Bates- 
ville that WXTZ discovered that its 70 
dBu contour did not fully cover the re¬ 
vised Indianapolis city limits. Mid Amer¬ 
ica contends that, if the Ve rsaille s pro¬ 
posal were to be adopted. WXTZ would 
be substantially impaired in its ability to 
move closer to Indianapolis to permit It 
to serve its city of license in a manner 
contemplated by the Commission. It adds 
that the existing WXTZ transmitter lo¬ 
cation has created a situation of only a 
marginally sufficient signal existing over 
the center of the city of Indianapolis 
where there is an area of Interference. 
Mid America asserts that computer anal¬ 
yses have been undertaken and no fea¬ 
sible solution short of moving the trans¬ 
mitter location has been found ana. 
therefore, the only realistic option is to 
move its transmitter. It contends that 
large area s would be made unavailable 
to WXTZ if Channel 276A were to be as¬ 
signed to Versailles, but that would not 
be true if the Commission were to allo¬ 
cate Channel 237A to Versailles. Mid 
America claims that efforts are already 
undenvay and have been underway for 
some time to secu re a new transmitter 
location for WXTZ. 

3. Mid America states that substitution 
of Channel 237A for Channel 276A would 
have no adverse effect on Mr. Albritton's 
proposal, and that the channel may be 
used in the center of Versailles with con¬ 
comitant savings In terms of STL's, tele¬ 
phone lines, etc., which would be neces¬ 
sary were Mr. Albritton required to 
maintain separate transmitter/studio 
facilities. However, it acknowledges that 
the availability of Channel 237A to Ver¬ 
sailles. Ind.. Is contingent upon a favor¬ 
able resolution in a rule making to move 
Channel 237A from Falmouth. Ky., to 
Versailles. Ky., in Docket No. 20877. 

4. Since the Commission, on May 9. 

1977, adopted a “Report and Order** in 
Docket No. 20877 (42 FR 25505) which, 
among other things, retained the assign¬ 
ment of Chanel 237A at Falmouth, Ky., 
Mid America’s counterproposal to assign 
Channel 237A to Versailles is no longer 
workable and must be denied. However, 
the counterproposal is also being treated 
as an objection to the proposed assign¬ 
ment of Channel 237A at Falmouth. Ky., 
the Commission believes that this objec¬ 
tion is not well taken, as will be shown 
below. _ 

5. Station WXTZ is located in the 

northern portion of the expanded city of 
Indianapolis and operates with 13 kW 
(11.2 dBk) and 850 feet a a.t. from a tow¬ 
er which extends 312 meters (1,022 feet) 
above ground. It is noted that the 70 dBu 
contour encompasses most of the ex¬ 
panded city with the exception of small 
portions of the southern part of the city, 
about three percent of the city area._ 

6. The distance between 8tat!on WXTZ 
and the required Versailles transmitter 
site, about 10 kilometers (6 miles) north 
of that community. Is approximately 116 
kilometers (72.3 miles) which allows 
about 11.7 kilometers (7.3 miles) leeway 
in the southeasterly direction. This leaves 
about fifty percent of the city area in 
which WXTZ could move its transmitter 
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site if it desires. Assuming that WXTZ 
were to operate with maximum facilities 
as it now operates, a site 8 kilometers < 5 
miles> in the southeasterly direction, or 
8.5 kilometers (5.3 miles) in the south¬ 
erly direction, would allow' it to com¬ 
pletely encompass the city limit with a 
70 dBu signal. There is a leeway of about 
16 kilometers (10 miles) in the southerly 
direction in which the transmitter site 
may be relocated. 

7. Mid America has asserted that its 
station places only a marginally suffici¬ 
ent signal over the center of the city of 
Indianapolis where it encounters an area 
of Interference. However, It does not in¬ 
dicate the signal level there or the type 
of interference it alleges It suffers. With¬ 
out a proper showing, we are unable to 
conclude that a signal level of 80 dBu 
(10 mV/m) which is expected in the area 
would be only “marginally sufficient/* 
There is also a question of whether a 
change in the transmitter site or an in¬ 
crease in the signal level would alleviate 
any such interference problem or would 
just move it to another area. The Com¬ 
mission believes that, although the as¬ 
signment of Channel 276A to Versailles, 
Ind., would somewhat limit the flexibility 
in the choice of an alternate transmitter 
site for Station WXTZ. a provision for a 
first local aural broadcast station to a 
community without such a facility pre¬ 
sents a more Important public interest 
consideration. Such a conclusion Is con¬ 
sistent with the stated objective of the 
Commission's allocation priorities. The 
channel is the only one available for as¬ 
signment to this area. 

8. The Canadian Government has given 
its concurrence to the proposed assign¬ 
ment of Channel 276A to Versailles. Ind. 

9. Authority for the adoption of the 
amendment contained herein appears in 
Sections 4(1), 5(d)(1), 303 (g> and <r> 
and 307(b) of the Communication's Act 
of 1934. as amended, and g 0.281 of the 
Commission's Rules. 

10. In view of the foregoing. IT IS 
ORDER EX). That effective September 12, 
1977, Section 73.202(b) of the Commis¬ 
sion's Rules, the FM Table of Assign¬ 
ments. as regards Versailles. Indiana, Is 
amended as follows: 

City: Channel No. 

VcraalUe*. Ind.. 276A 

11. It is further ordered. That the 
counterproposal filed by Mid America 
Radio. Inc. (RM-2693) Is denied. 

12. it is further ordered . That this pro¬ 
ceeding is terminated. 

(See*. 4. 5, 303. 48 8tat., as amended. 1066. 
1068. 1082; 47 US.C. 154. 156. 303 ) 

Federal Communications Com¬ 
mission. 

Wallace E. Johnson. 

Chief. Broadcast Bureau. 

|FR Doc.77-23540 Piled 8-15-77.8:45 am) 
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(Docket No. 21006; FCC 77-5411 

PART 76—CABLE TELEVISION SERVICES 

Adding Frequency Channelling Require¬ 
ments and Restrictions and To Require 
Monitoring for Signal Leakage From 
Cable Television Systems 

AGENCY: Federal Communications 

Commission. 

ACTION: Report and order. 

SUMMARY: Restrictions arc imposed 
upon cable television operations in cer¬ 
tain frequency bands used for aeronau¬ 
tical radio purposes over the air. Poten¬ 
tial interference to safety of life serv¬ 
ices together with growth of both aero¬ 
nautical radio and cable television serv¬ 
ices create the need for restrictions. This 
action is intended to prevent the occur¬ 
rence of cable television interference to 
aeronautical navigation and safety ra¬ 
dio services. 

EFFECTIVE DATE: January 1. 1978. 

ADDRESS: Federal Communications 
Commission, Washington. D.C. 20554. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Robert S. Powers. Research Division. 
Cable Television Bureau. 202-632- 
9797. 

SUPPLEMENTARY INFORMATION: 

In the matter of amendment of Part 
76 of the Commission's rules to add Fre¬ 
quency channelling requirements and 
restrictions and to require monitoring 
for signal leakage from cable television 
systems. 

Report and Order; (Proceeding Ter¬ 
minated in Part and Continued in 
Part) 

Adopted: July 27,1977. 

Released: August 8.1977. 

By the Commission: Commissioner 
Washburn absent. 

i. background and summary or 

ACTIONS 

I. The Commission has before it the 
notice of proposed rule making in this 
proceeding, 41 FR 54512. FCC 76-1092, 
released December 8, 1976, and the fil¬ 
ings in response to the notice. This pro¬ 
ceeding was initiated by the Commission 
to address two questions: (1) How can 
it be assured that cable television sys¬ 
tems operating on frequencies used by 
air navigation and aeronautical and 
marine emergency radio services do not 
cause harmful Interference to those 
safety of life services, and (2) What fre¬ 
quency channelling plan or plans should 
be used by cable television systems for 
equipment compatibility, for prevention 
of Interference to over-the-air services, 
and for other purposes? 


2. At the outset we should note that 
our present concern over the Issue of 
cable television interference to air navi¬ 
gation and aeronautical frequencies does 
not stem from a plethora of reported in¬ 
cidents involving the effect of cable ra¬ 
diation on aircraft. Indeed we know of 
only one such case in the last 25 years. 
That situation arose in Harrisburg. 
Pennsylvania and. in some quarters, has 
come to be referred to as the “Harris¬ 
burg incident**. In Harrisburg an im¬ 
properly radiating cable television sig¬ 
nal caused unwanted noise in aircraft 
receivers when no desired signal was 
present But even in that case we have 
no reports of actual degradation of de¬ 
sired signals. 

3. The issue of potential interference 
to air navigation and aeronautical fre¬ 
quencies is not a new one. Reacting to the 
concerns expressed by the Office of Tele¬ 
communications Policy in 1971, the Com¬ 
mission in the Cable Television Report 
and Order 1 declined to adopt any special 
regulatory program, noting that the dan¬ 
gers seemed remote. In large measure the 
dangers are still remote. What has 
changed over the last six years, however, 
is the use of the affected frequencies both 
by cable systems and aeronautical navi¬ 
gation and communications systems. 
Cable systems in particular have begun 
making increasing use of mid-band fre¬ 
quencies for the delivery of both broad¬ 
cast and non-broadcast services. We ex¬ 
pect this trend to continue. At the same 
time we can expect many more strand 
miles of coaxial cable to be built. Thus, 
while not yet a significant problem wo 
can reasonably foresee that totally un¬ 
controlled cable use of aeronautical fre¬ 
quencies might cause difficulties. Where 
such difficulties Involve safety of life we 
believe it is our responsibility to plan 
ahead. Just as we have encouraged cable 
development and attempted to foster its 
growth into a nationwide broadband 
communications system, so must we be 
concerned when the growth Itself In¬ 
creases the possibility (however small) of 
harmful Interference on frequencies 
where life is at stake. The program we are 
adopting may not be a complete answer 
to ail the potential questions in this area 
but. in conjunction with a research pro¬ 
gram. it is amply sufficient for today. 

4. In the notice the following proposals 
were made: 

(a) To adopt a frequency channelling 
plan for the delivery of television signals 
to cable television subscribers. This fre¬ 
quency channelling plan may include the 
so-called midband and superband chan¬ 
nels as well as the standard television 
broadcast channels. Alternatively the 
channelling plan may prohibit operation 


1 Cable Television Report and Order. 36 FCC 
2d. 143 (1972). 
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in whole or in part on frequency bands 
used for navigation and safety purposes. 

(b) To require the use of the proposed 
frequency channelling plan for all Class I 
and Class n cable television channels, 
and for some Class in and Class IV 
channels as well. 

(c) To adopt standard designations for 
those channels not used in over-the-air 
service. 

(d> To modify our requirements for 
monitoring cable television systems for 
possible signal leakage. 

(e) To adopt rules specifying the con¬ 
ditions under which a cable television 
system which is found to be causing 
harmful interference to authorized radio 
services may be required to cease opera¬ 
tion. and specifying the conditions under 
which operation may be resumed. 

(f) To adopt restrictions on cable car¬ 
riage of signals within certain air traffic 
control and safety services bands. 

5. The Commission has now received 
comments and reply comments in this 
proceeding and has modified its proposed 
actions, taking into account analysis and 
suggestions made in those filings. We 
adopt today Rules designed to eliminate 
the possibility of interference to air navi¬ 
gation and aeronautical and marine 
emergency radio services, and close that 
portion of the Docket. We anticipate that 
a cooperative research program will be 
carried out to provide the basis for any 
further rule making which may be appro¬ 
priate in this area. It may be that a re¬ 
search program, together with further 
field experience, will demonstrate that 
some of the restrictions we adopt today 
can be lifted or relaxed. Such modifica¬ 
tions could relieve burdens imposed on 
operators of nominally non-radiating 
communications systems while at the 
same time protecting critical aeronauti¬ 
cal frequencies from interference. 

6. In a number of filings it was sug¬ 
gested that the question of a standard 
frequency channelling plan be addressed 
separately. Indeed, it does seem prudent 
to postpone the question of frequency 
channelling plans until more experience 
is gained in the operation of cable sys¬ 
tems within frequency ranges used for 
certain aeronautical purposes in the 
over-the-air services. Therefore, we are 
not further addressing frequency chan¬ 
nelling plans In this Report and Order, 
but are leaving this Docket open insofar 
as it concerns frequency channelling 
plans. Active consideration of frequency 
channelling will be resumed when the 
practical feasibility of widespread and 
extensive use of certain frequency bands 
by cable television systems is either 
flrmlv established or is refuted. 

7. Formal comments and other docu¬ 
ments were received from more than 25 
parties concerned with the questions 
posed in the Notice. Concerns of the Ex¬ 
ecutive Branch of the federal government 
for both air traffic safety and the maxi¬ 
mum utilization of communications po¬ 
tential of broadband cable systems were 
offered bv the Office of Telecommunica¬ 
tions Policy and the Federal Aviation 
Administration. The cable television in¬ 
dustry made its views known through 
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comments of the National Cable Tele¬ 
vision Association, the Community An¬ 
tenna Television Association, the New 
York State Cable Television Association, 
and through filings of multiple system 
operators, single cable television systems, 
and interested individuals. Spectradyne, 
Inc. filed comments relating to use of 
certain cable frequencies for pay televi¬ 
sion in hotels and motels. Manufacturers 
of cable television equipment—Jerrold 
Electronics Corporation and GTE Syl¬ 
van ia Incorporated—as well as the Con¬ 
sumer Electronics Group. Electronic 
Industries Association, participated. Air¬ 
craft owmers and air carriers were repre¬ 
sented by the Air Transport Association 
of America, Aircraft Owners and Pilots 
Association. Aeronautical Radio. Inc., 
and the National Air Transport Associa¬ 
tions. The New York State Commission 
on Cable Television and the Office of 
Cable Television, State of New Jersey, 
also presented suggestions. Various con¬ 
cerns of television broadcasters were ex¬ 
pressed by American Broadcasting Cor¬ 
poration. the Association of Maximum 
Service Telecasters, Inc., and the Council 
for UHF Broadcasting. Certain staff 
members of the Cable Television Infor¬ 
mation Center provided comments. 
Some of these comments were confined 
to specific implications of possible Rules; 
others provided analysis of the entire 
issue and suggested specific regulatory 
approaches.* 

Summary of Actions Taken 

8. Based on an evaluation of the com¬ 
ments received and our own analysis of 
interference potential, we have con¬ 
cluded that it is not necessary to impose 
a blanket prohibition against cable tele¬ 
vision system operation in the air navi¬ 
gation and safety service frequency 
bands. We do find, however, that there 
are special conditions under which it is 
possible for a cable television system to 
cause Interference to certain critical 
aeronautical radio services. Therefore, 
we are adopting today restrictions which 
will either (1) prevent cable operations 
on frequencies which could interfere with 
aeronautical services in the vicinity of 
the cable system, or (2) assure that the 
cable television system operator has 
taken steps adequate to prevent signal 
leakage that could cause interference. 
Since aeronautical communication and 
navigation systems differ from each 
other in their susceptibility to Interfer¬ 
ence. we treat them somewhat differ¬ 
ently throughout this document. See 
Appendix B for frequency uses of inter¬ 
est. We arc confident that the Rules 
adopted today amply meet the criteria 
proposed by the Office of Telecommu¬ 
nications Policy and the Federal Avia¬ 
tion Administration for cable television 
operation within the frequency bands of 


■We note that two parties did not make 
timely filings of reply comments. Since these 
filing* were received only a few days post 
the stated time for filings, and since we feel 
It important to take account of every pos¬ 
sible analysis of the issues In this Instance, 
we are granting late acceptance of these sub¬ 
missions. 
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interest. As stated by the Office of Tele¬ 
communications Policy, those criteria 
are that cable television operations in 
the critical frequency bands be permit¬ 
ted only when “• • • adequate discipline, 
standards, enforcement and equipment 
have been provided to ensure that inter¬ 
ference is not caused to safety of life 
services.” • 

9. Actions taken today may be sum¬ 
marized as follows: 

Postpone consideration of frequency 
channelling plans until the feasibility of 
widespread (as compared to exceptional) 
operation of broadband cable systems on 
some standard set of frequencies used 
over-the-air by aeronautical radio serv¬ 
ices Is established or refuted. 

Require that certain relevant infor¬ 
mation be kept on file by the cable tele¬ 
vision operator and be filed with the 
Commission In case of any use of bands 
108-136 and 225-400 MHz by cable tele¬ 
vision systems. 

Require that any cable system using 
the bonds 108-136 and 225-400 MHz pro¬ 
vide for regular monitoring of the coble 
system for signal leakage. 

Require that all carrier signals must 
be offset In frequency from aeronautical 
navigation and safety services operated 
within 111 km (60 nautical miles of any 
portion of the cable television system, 
unless a specific waiver is obtained from 
the Commission. Required frequency 
separation is 50 kHz In the bands 1 OS- 
118 and 328.6-335.4 MHz and 100 kHz in 
the bands 118-136. 225-328.6, and 335.4- 
400 MHz. 

Provide for Increasing the 111 km ra¬ 
dius of protection in cases where low al¬ 
titude service is actually provided be¬ 
yond that distance from the aeronauti¬ 
cal radio facility. 

Provide for reduction or waiver of the 
frequency separation requirements in 
individual cases. 

Forbid transmission of certain car¬ 
riers and other signal components with¬ 
in 100 kHz of 121.5 MHz and within 50 
kHz of 156.8 and 243.0 MHz. 

Require compliance with all of the 
above requirements by January 1, 1978. 

These regulations will apply to all 
cable television systems making any use 
of the specified frequency bands, re¬ 
gardless of the size of the cable system 
and regardless of any other exemption 
from Rules of this Commission on the 
basis of system size. 

10. In the following two sections of 
this Report and Order we shall review 
major points made by various partici¬ 
pants in this proceeding and provide our 
evaluations. In the final section we sum¬ 
marize some of our own analysis and 
discuss the possibility of waivers to the 
rules we adopt today. 

XX. OVERALL PROGRAM RECOMMENDATIONS 

11. Some of the parties filing com¬ 
ments in this proceeding proposed over¬ 
all regulatory programs which in their 
views would settle the immediate issues 
involved in preventing interference to 


•Letter. Director Thomas J. Houser to 
Chairman Richard E. Wiley. September 16. 
1076. cited in the Notice in this proceeding. 
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aeronautical radio systems without un¬ 
due disruption or cable television system 
operations. Other parties addressed only 
narrow aspects of the notice of proposed 
rulemaking, or had specific suggestions 
for certain actions they favored or op¬ 
posed. In Section n of this Report and 
Order we summarize the major aspects 
of three of the proposals for overall reg¬ 
ulatory programs. These three are the 
proposals of the Office of Telecommuni¬ 
cations Policy, Executive Office of the 
President (OTP), the National Cable 
Television Association (NCTA). and the 
Federal Aviation Administration (FAA>. 
For comparison, we note some relevant 
Canadian regulations. In Section HI of 
this document we discuss one by one the 
major issues on which the various re¬ 
spondents ofTered views. Since we will 
consider frequency channelling plans at 
a later date, comments relating to fre¬ 
quency channelling plans will not be re¬ 
viewed In this document. 

12. By letter dated September 16.1976. 
(Note 3, supra) the then Director of 
OTP, referring to the frequency bapds 
74.3-75.2, 108-136. and 225-400 MHz. re¬ 
quested "• • • that these frequency 
bands be excluded from use by cable sys¬ 
tems until such time as adequate disci¬ 
pline, standards, enforcement and equip¬ 
ment have been provided to ensure that 
interference Is not caused to safety of 
life services.” In a second letter, dated 
April 4, 1977, submitted as comment in 
this proceeding OTP's Acting Director 
suggested a number of specific steps by 
which those criteria could be met and 
cable television systems could continue 
to operate in those frequency bands, at 
least under some circumstances. OTP 
suggested that an Interim solution be im¬ 
posed to assure that no Interference 
occurs In the immediate future, that a 
cooperative research program be under¬ 
taken to explore propagation mecha¬ 
nisms for leakage signals, maintenance 
and enforcement procedures, and moni¬ 
toring techniques, and that “perma¬ 
nent” rules be based on that research. 
The research would identify minimum 
conditions under which cable svstems 
could make use of the critical bands. 
Then the relative feasibility of extensive 
use of the critical VHP bands could be 
compared with the feasibility of use of 
UHF frequencies or other transmission 
techniques. 

13. The specific interim rules suggested 
by OTP. in addition to existing rules, 
were: 

Require the cable operator to maintain 
a list of carrier frequencies used by his 
system, in the bands of interest. 

Maintain a frequency separation of 50 
kHz (nominal) within the service volume 
(as defined by FA A) of VOR and ILS 
systems in the bands 103-118 and 328.6- 
335.4 MHz. 

Maintain a frequency separation of 
100 kHz (nominal) within the service vol¬ 
ume (as defined by FA A) of communica¬ 
tions facilities In the bands 113-136 and 
225-328.6 and 335.4-400 MHz. 

Require that the above two require¬ 
ments be met by September 1, 1977. and 
January 1,1978. respectively. 
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Require that In no case should the field 
strength due to single or multiple leakage 
sources exceed 10 microvolts per meter 
“• • • in any useable aircraft environ¬ 
ment.” 

Require that cable system operators 
must change carrier frequencies at their 
own expense in response to changing 
spectrum needs of the aeronautical safe¬ 
ty services. 

Forbid the use of carrier frequencies 
at 121.5-0.1 MHz. 156.8±0.05 MHz. and 
234+0.05 MHz. 

Require that cable systems maintain a 
tolerance of ±5 kHz in the bands 108- 
136 and 225-400 MHz. 

OTP also suggested that the lists of 
carrier frequencies used by cable opera¬ 
tors must be available In the FCC. appro¬ 
priate FCC field offices, FAA, and OTP. 
This suggestion could be implemented by 
requiring that the cable operator supply 
the lists to this Commission, which would 
then make the further distributions. 

The National Cable Television 
Association (NCTA) 

14. The National Cable Television As¬ 
sociation (NCTA) proposes a five-point 
program which they believe will ensure 
"• # • compatibility and protection to 
critical navigational and emergency fre¬ 
quencies without resorting to the drastic 
remedy of unnecessarily denying huge 
portions of bandwidth to certain users.” 
This program was fully supported in all 
comments filed by cable Interests in this 
proceeding. The NCTA program does not 
specifically address the problem of in¬ 
terference to aeronautical voice com¬ 
munications. other than on the emer¬ 
gency frequencies 121.5, 156.8 and 243.0 
MHz. The text of the NCTA filing does 
note, however, that because of more 
widespread use and also closer spacing 
(in frequency) of frequency assignments 
in the communications bands than in 
the navigation bands there is no single 
set of frequency assignments for cable 
use which would avoid nationwide any 
conflict with aeronautical frequency as¬ 
signments. NCTA suggests that the 
probability of Interference by cable to 
aeronautical communications services 
is low. and that the danger represented 
by any such interefcrcnce would be min¬ 
imal in any case. The NCTA five-point 
program is summarized here: 

1. Each cable television system will 
maintain at its operating office a list of 
the carrier frequencies currently In use 
on the cable system. 

2. Each cable system which operates 
carriers in the 108-118 MHz air naviga¬ 
tion band will operate with a minimum 
carrier offset of 25 kHz on those spe¬ 
cific frequencies used by air navigation 
facilities in their area. 

3. Each cable television system which 
operates carriers in the frequency range 
of 118-174 MHz or 216-300 MHz shall 
offset appropriate carriers a minimum 
of 50 kHz from the emergency frequen¬ 
cies of 121.5, 156.8 and 243.0 MHz. 

4. NCTA supports the desirability of 
leakage monitoring, but asserts that fur¬ 
ther research is necessary to establish 
wTmt leakage levels are tolerable. NCTA 


does not feel that adequate standards 
governing the levels of leakage from 
cable television systems can be deter¬ 
mined at this time. The levels needed to 
protect voice comtinication to aircraft 
have not yet been established. NCTA 
supports a program of further research 
In this area. 

5. The limited frequency channelling 
plan outlined in points 1-3 above is said 
to be adequate to reduce the probability 
of interference to an absolute minimum. 
Hence a comprehensive frequency chan¬ 
nelling plan is unnecessary for the pur¬ 
pose of controlling interference and no 
such plan should be prematurely im¬ 
posed or considered in this proceeding. 

Federal Aviation Administration 

15. By letter of May 2, 1977. to the 
Chairman of this Commission, the Fed¬ 
eral Aviation Administration expressed 
its recommendations for preventing in¬ 
terference by cable television systems. 
The letter was received after the stated 
deadline for filing Reply Comments. 
However, because of FAA's clear interest 
in the resolution of these Issues it is im¬ 
portant that its views be examined and 
made part of the record In this proceed¬ 
ing. The FAA's proposed resolution of 
the issues is quoted here: 

Remove and ban all CATV operations in 
the 106-136 MHz and 225-400 MHz radio 
frequency bands until : 

Adequate regulations and leakage moni¬ 
toring devices are developed. 

It is demonstrated that such rules and 
regulations are enforceable. 

Assurance le established that faulty CATV 
systems can be shut down immediately when 
Identified. 

(Emphasis In original) . 

Canadian Regulations 

16. For comparison with proposals of 
parties in this proceeding and with the 
rules we are adopting, we include here 
a brief resume of requirements imposed 
by the Canadian Department of Com¬ 
munications for operation in the band 
108-136 MHz by Canadian cable systems. 
The Canadian regulations were men¬ 
tioned by several parties filing in this 
proceeding, and are useful for compari¬ 
son purposes. The Department of Com¬ 
munications forbids the use of the band 
108-118 MHz by cable systems for any 
purpose. In the band 118-136 MHz 
(cable channels A. B. and C) a minimum 
frequency offset of 70 kHz from the fre¬ 
quency of communications facilities 
operated by the Canadian government 
"in the same general area" is required. 
“Frequent” measurements of cable signal 
frequencies are also required. In the 
event of future radio assignments that 
put a cable system in conflict with the 
frequency offset requirement, the cable 
operator is required to adjust his fre¬ 
quencies accordingly, at the cable opera¬ 
tor's expense. There restrictions apply to 
narrow band pilot carriers as well as to 
any other type of signal. 

m. discussion or issues 
Evaluation of Danger 

17. A number of respondents gave their 
views about the degree of danger repre- 
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Rented by unrestricted cable television 
operations within the aeronautical navi¬ 
gation and safety bands. On one hand. 
Aeronautical Radio. Inc. (ARINC) and 
The Air Transport Association of Amer¬ 
ica (ATA) assert that "As the Harrisburg 
incident dramatically demonstrated, 
cable television systems can render aero¬ 
nautical communications unusable." 
NCTA. on the other hand, asserts that 
••• • • there Is virtually no condition 
under which CATV leakage can disrupt 
the Intelligibility of the communications. 
It can. however, under certain circum¬ 
stances cause a temporary annoyance in 
areas where leakage would cause the 
squelch of an aircraft receiver to be 
tripped." 

18. To the best of our knowledge, the 
ARINC/ATA assertion is somewhat ex¬ 
aggerated. We are well aware that in 
Harrisburg, cable signal leakage caused 
the opening of squelch circuits in sev¬ 
eral locations in the airspace when there 
were no transmissions intended for re¬ 
ception by aircraft.* However, we are un¬ 
aware of anv report which Indicated that 
there was any degradation caused bv the 
cable signal leakage to desired signals 
transmitted from a ground station to 
aircraft. We also note the unusual prac¬ 
tice of using four separate and Independ¬ 
ent signal sources for the pilot carriers 
on the cable system, which existed at 
Harrisburg. This meant that once the 
sciuelch circuit was opened bv the tm- 
deeired leakage signal, the aircraft pilots 
heard annoying whistles which would 
not have occurred had there been only 
a single pilot carrier signal generator. 
We also note that signal leakage from 
the Harrisburg cable television svstem 
was far in excess of leakage which can 
be expected from modem cable systems 
maintained In a routine fashion using 
currently available leak detection tech¬ 
nology. Thus it Is fair to say that ( 1) the 
radiation which occurred in Harrisburg 
did demonstrate that cable signal leak¬ 
age can cause "harmful interference", 
since distracting noises may be con¬ 
sidered harmful to the function of aero¬ 
nautical safety radio services, but (2) 
the probability of actual degradation of 
aeronautical communications from a 
reasonably well maintained cable sys¬ 
tem is still remote, as we anticipated in 
our 1972 Cable Television Report and 
Order.* and no such actual degradation 
has yet been identified in practice. 

19. Our own analysis (See Appendix A 
of this document) suggests that there 
may be two mechanisms whereby a cable 


• In April. 1978 pilots reported extraneous 
noises on 118.25 MHz. a frequency used for 
an airport approach control service at Harris¬ 
burg- The Interference was determined to be 
due to multiple ma)or leakage sources In the 
Harrisburg cable television system, which 
was using the same frequency for separate 
pilot carriers signals In four separate sec¬ 
tions of the cable system. The operator of 
the cable system (Sammons Communica¬ 
tions. Inc.) cooperated fully with Commis¬ 
sion and PAA staff to eliminate the Inter¬ 
ference as soon as it was determined to be 
originating from the cable system. 

* Cable Television Report and Order. 38 
FCC2d. 143 (1972). 
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television system could degrade the qual¬ 
ity of aeronautical communications serv¬ 
ices: <1) By gross neglect of signal leak¬ 
age problems in the cable system, leading 
to a very large number of typical cable 
system leakage sources, or (2) by the 
occurrence of one or more complete 
breaks in the outer conductor of the ca¬ 
ble Itself. It Ls not at all clear that the 
first of these mechanisms could ever 
cause fields large enough to degrade com¬ 
munications at aircraft altitudes. But 
even If such degradation were possible, 
it would develop over a significant period 
of time (months or possibly years). Thus, 
relatively minor forms of interference 
such as opening squelch circuits would 
occur well before actual communication 
degradation developed, and under our 
Rules the offending cable system would 
be required to eliminate the Interference 
or cease operations on the aeronautical 
frequency, immediately upon detection 
of any interference endangering the 
functioning of aeronautical safety serv¬ 
ices. 

20. The second mechanism by which 
degradation could occur causes us more 
concern. Interference due to this second 
type of leakage has yet to be observed in 
practice. Its probability is very likely to 
be low, but is unknown. However, on the 
basis of measurements made by the U.Q. 
Department of Commerce. Office of Tele¬ 
communications * and by the Canadian 
Department of Communications 1 we es¬ 
timate that it would indeed be possible 
to cause degradation to aeronautical 
communications on the same frequency 
in the immediate neighborhood of such a 
major cable break. Therefore, pending 
further research and experience, we do 
not find It proper to permit operation of 
a cable system on the same frequency as 
a local aeronautical safety service unless 
the cable television system can demon¬ 
strate a reliable mechanism for detecting 
such complete breaks should they occur, 
and for immediately terminating cable 
transmissions on the affected frequency 
or frequencies. 

21. Both Warren L. Braun, a cable tel¬ 
evision consultant and manufacturer of 
cable television test equipment, and 
NCTA have supplied some quantitative 
analysis of the potential for Interference 
to communications services due to large 
numbers of cable television leakage 
sources. These quantitative models, to¬ 
gether with measurements made by the 
Office of Telecommunications and the 
Canadian Department of Communica¬ 
tions, are very helpful in estimating the 
degree of threat to radio systems under 


«Electromagnetic compxtlbMty of simu¬ 
lated CATV signals end aircraft navigation 
receivers, OT Report 74-39 (Tom Harr. Jr., 
Eldon Haaklnaon. and 6uckl Murahata. 
1974); Radiating aerial coaxial cable meas¬ 
urement*. OT Report 75-73 (Tom Harr. Jr. 
and John Juroahek. 1976); Flight testa meas¬ 
uring compatibility of Emulated CATV and 
VOR signals. OT Report 75-75 (John R. Juro- 
sbek and T. Harr. Jr.. 1975). 

T A study of potential RF interference to 
aeronautical radio navigational aids. Cana¬ 
dian Department of Communications Tech¬ 
nical Report BTRB-5 (L. ChwedchuJc. R. 
Poirier, and L. Walker. 1974). 
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various assumptions and possible regu¬ 
lations. We note that the models and 
analyses presented by Braun and NCTA 
have not been challenged by other par¬ 
ties filing in these proceedings, except 
insofar as the NCTA analysis (in reply 
comments) builds upon and does differ 
In some respects from Braun's analysis. 

22. Both models are based on calcula¬ 
tion of fields produced at aircraft alti¬ 
tudes from numbers of leakage sources 
producing various magnitudes of radia¬ 
tion fields. Distribution, number, and 
magnitude of fields produced by leakage 
sources are assumed. The assumptions 
seem generally conservative. Braun con¬ 
cludes on the basis of his own field ex¬ 
perience that it Is realistic to construct 
cable television trunk and distribution 
plant (and presumably to maintain 
same) such that signal leakage is well 
within radiation limits currently pre¬ 
scribed by this Commission. He further 
asserts that it is feasible to upgrade most 
older trunk and distribution plant to the 
same standards. If so. then there would 
be no threat of interference from trunk 
and distribution systems except possibly 
in the case of accidents which could 
cause complete breaks in the cable. 

23. The same field experience, how¬ 
ever. leads Braun to conclude that it may 
not be possible to make similar state¬ 
ments about subscriber drop portions of 
the cable television plant. He then pro¬ 
ceeds to construct a mathematical model 
of how multiple leaks in subscriber drops 
might combine to give Interference fields 
at aircraft altitudes. Based on his as¬ 
sumptions. for which the reader ls re¬ 
ferred to Braun's filed comments, an air¬ 
craft receiver at 1000 meters (approxi¬ 
mately 3.300 feet) above a 3.14 square 
kilometer area containing an assumed 
collection of 2.000 leakage sources of 
various magnitudes would experience an 
interference potential of at most 0.89 
microvolts at its input terminals. This is 
to be compared to a signal potential of 
at least 2 to 5 or more microvolts re¬ 
quired to open the squelch circuits on 
aircraft receivers. 

24. The NCTA analysis provided in 
reply comments is based on analysis 
somewhat similar to that of Braun, but 
using different assumptions and param¬ 
eters. In NCTA's model a subscriber 
drop connected to a well matched di¬ 
pole antenna is estimated to produce a 
field of 5.8 microvolts per meter at 300 
meters (1.000 feet) above the dipole. 
Such a leakage field from a subscriber 
drop is unlikely, but could happen in 
rare instances. To Illustrate the effects 
of multiple leaks. NCTA calculates the 
combined effect of 1013 similar leaks 
spread over a model which approxi¬ 
mately represents a 200 mile cable plant. 
The result ls an estimate of about 27 mi¬ 
crovolts per meter from the 1013 leak¬ 
age fields combined. We have drawn upon 
NCTA’s model to make some of our own 
estimates of combined radiation fields, 
as discussed in Section IV and Appendix 
A of this document. 

25. Evaluation of the threat to the 
radionavigation services < Instrument 
Landing System (ILJ3) and VHP Omni¬ 
range (VOR)) is somewhat different. It 
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Is very difficult for an Interfering sig¬ 
nal to Interfere Inadvertently with the 
navigation services. It is necessary for 
the interfering signal not only to achieve 
a certain field strength at the aircraft 
relative to that of the desired signal, but 
also for the interfering signal to be su¬ 
perposed with an accuracy of a few hertz 
on certain frequencies critical to the 
navigation service. The probability of a 
cable signal having exactly the right fre¬ 
quency and stability to interfere with 
ILS or VOR operations must be admitted 
to be banishingly small. However, the 
consequences of such interference, 
should it occur, are potentially so great 
that we feel compelled to forbid cable 
transmissions on frequencies which con¬ 
ceivably cause such interference to ILS 
or VOR systems operating in the neigh¬ 
borhood of the cable television system. 

26. In trying further to place the 
threat to aeronautical radio services 
from cable television leakage in context, 
NCTA suggests that aeronautical radio 
services have always operated in an en¬ 
vironment of less than perfect reliability. 
Both NCTA and the Community Antenna 
Television Association (CATA) quote 
figures of some 6.000 or more instances 
of interference to aeronautical radio 
from non-cable spurces over the last 
twenty-five years, which have produced 
only the one (Harrisburg) reported in¬ 
stance of cable originated interference. 
We are unable to verify those figures, but 
our own records do show 608 complaints 
of aeronautical radio interference from 
July 1. 1974 through December of 1976.* 
Of those complaints the sources of 
which were identified (474 identified) # 
the largest number < 182) were due to co¬ 
channel interference from other aero¬ 
nautical service transmitters. Other in¬ 
terference sources included intermodula- 
tlon of products of high power broadcast 
signals, citizens band radio, and various 
electrical equipment. 

27. Thus NCTA. CATA, and other re¬ 
spondents making similar arguments are 
correct in maintaining that cable tele¬ 
vision has historically been a relatively 
Insignificant source of interference to 
aeronautical radio. But we would sug¬ 
gest that that historical performance, 
commendable as it is. may have been 
partly because at least until recently 
there have been very few instances of 
simultaneous use of the same frequency 
by cable systems and nearby aeronauti¬ 
cal radio services. It has only been in 
the last few years that FAA has been 
making communications radio frequency 
assignments at 50 kHz (and even more 
recently at 25 kHz) intervals, thus plac¬ 
ing aeronautical radio services on fre¬ 
quencies traditionally used as carrier 
frequencies for cable television signals. 
As far as we know, there has never been 
coincidence of a cable television carrier 
frequency with an air navigation fre¬ 
quency. 

28. Clearly, the major reason for for¬ 
mulating the rules we adopt today is not 
to solve an existing problem of crisis pro¬ 


• A summary of these records Is filed m 

part of tbs record in this proceeding. 
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portions. Rather, we adopt these restric¬ 
tions because we expect that the near 
future is likely to bring more cable tele¬ 
vision systems, more extensive use of 
midband frequencies as pay television 
and other new services become feasible 
and marketable, and at the same time 
more frequent use by FAA of 50 kHz and 
25 kHz intervals for assignments in the 
communications services and perhaps 50 
kHz intervals in the navigation services. 
We are firmly convinced that it is in the 
best interests of the cable industry itself 
os well as the public at large to begin 
serious preparations for these new con¬ 
ditions before large numbers of cable 
systems desiring to use midband fre¬ 
quencies are built without having the ca¬ 
pability to fully protect aeronautical and 
marine navigation and safety services 
from harmful Interference. We cannot 
say with certainty whether the ultimate 
answer will lie principally with superior 
leak detection techniques, with us e of 
other frequency ranges such as the UHF 
bands, or with new transmission tech¬ 
nologies such as optical waveguides. But 
we are certain that such interference 
can be prevented, and we find that long 
delays in implementing necessary pre¬ 
ventative measures would not be in the 
interest of the public or the cable televi¬ 
sion industry. 

29. With respect to MATV as well as 
cable television systems not nominally 
utilizing the critical frequency bends, 
the comments of Clifford B. Schrock 
point out a potential problem not ad¬ 
dressed in our notice of proposed rule 
making. He suggests that, particularly in 
the case of MATV systems operating at 
higher power levels than are utilized in 
cable television systems. It is possible 
that signals may be picked up off the 
air, amplified and re-radiated. In this 
manner an aeronautical radio signal 
could very well interfere with itself 
through the medium of the MATV/ 
CATV system. Indeed, if this mechanism 
is real, it 1s one of the few conceivable 
ways to cause harmful interference to 
ILS or VOR radio-navigation systems. 
U 8. and Canadian studies have shown 
that VOR and ILS systems are quite in¬ 
sensitive to interference at frequencies 
even slightly (a few hertz) removed from 
certain critical frequencies within the 
signal bandwidth. One of the few ways 
to obtain an interfering signal having 
the requisite stability on exactly the right 
frequency would be to receive the desired 
signal, amplify it, and re-radiate it with¬ 
out changing its frequency. Since cable 
television systems generally have to use 
filters and traps to obtain narrow band 
signals for processing and transmission 
on the cable, there seems little likelihood 
of such re-radiation from cable televi¬ 
sion systems. We will urge that any co¬ 
operative research program to investi¬ 
gate Interference mechanism in these 
bands should address this problem in 
more detail. In the meantime, since we 
have not identified such interference in 
the past, we will rely on our standards 
and authority under Part 15 and other 
parts of our Rules to deal with such In¬ 
terference should it occur. Therefore the 


rules we adopt today will not be consid¬ 
ered applicable to MATV and other tele¬ 
vision delivery systems that do not fall 
under our definition of cable television 
systems. 

Frequency Offsets 

30. Just as in the evaluation of the 
threat presented by cable television leak¬ 
age signals, it is necessary to consider 
the case of navigation services (ILS and 
VOR) separately from the communica¬ 
tions services. First let us examine the 
navigation case. 

31. Based primarily on the studies by 
the Office of Telecommunications* and 
the Canadian Department of Communi¬ 
cations. 1 * NCTA suggests a minimum off¬ 
set of 25 kHz between video carriers and 
the carrier frequencies of ILS and VOR 
services. Such a step would not be diffi¬ 
cult. since NCTA's investigations uncov¬ 
ered no cable systems operating closer 
than 150 kHz (nominal) to a presently 
assigned IDS or VOR frequency in the 
vicinity of the cable system, and the 
usual cable video carrier frequencies arc 
50 kHz (nominal) removed from any fre¬ 
quency that would be assigned under 
present procedures of FAA. OTP, on the 
other hand, suggests a frequency offset 
of a nominal 50 kHz, with a frequency 
tolerance of ±5 kHz. 

32. We agree that Canadian and U.8. 
measurements Indicate that 25 kHz is a 
safe offset. But there apparently is some 
question at this time about possible inter¬ 
ference from a signal offset precisely 
19.920 Hz from the carrier frequency of 
a VOR service. We believe this question 
should be answered before cable systems 
are allowed to operate as close as 5.08 
kHz to the frequency in question. Fur¬ 
thermore, there is no clear need at pres¬ 
ent for such small frequency offsets, 
since traditional cable frequency usage 
and FAA’s present assignment practices 
for IL8/VOR services already provide 50 
kHz offsets. Therefore, to provide an ex¬ 
tra margin of safety we are specifying 
that the required minimum offset (ex¬ 
cept in case of waivers) will be 50 kHz. 
at least until the existence of (1) the 
need for smaller offsets and (2) research 
showing that such lesser offsets are safe 
even without the special precaution of a 
waiver process. 

33. In the case of voice communica¬ 
tions services, OTP suggests an offset of 
100 kHz nominal, with a tolerance of 
±5 kHz. NCTA expresses the view that 
the use of frequency offsets is not prac¬ 
tical as a universal solution in the case 
of voice communications frequencies, 
because FAA assignments fall on fre¬ 
quencies used by cable systems and can¬ 
not be avoided bv any universal choice 
of cable frequencies. As noted previously. 
NCTA also asserts that there is no cir¬ 
cumstance under which **• • • serious 
degradation or obliteration of aircraft 
voice communications (could) occur/* 
Finally. NCTA argues that a frequency 
separation of 50 kHz would be quite ade¬ 
quate in any case. 


9 8ee footnote 6. 
19 See footnote 7. 
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34. We agree that there Is no univer¬ 
sal solution based on a particular choice 
of frequencies for all cable systems. We 
also would agree that the chance of 
degradation of communications signals 
is small, but as pointed out previously 
we do believe it could occur in a local 
area in the case of a complete separa¬ 
tion of the outer conductor of a cable. 
Therefore, some offset is desirable. Ex¬ 
amination of our own records and cur¬ 
rent aeronautical maps indicates, how¬ 
ever, that there will be only a few cases 
where the OTP suggested offsets will 
lead to a conflict between cable and 
aeronautical use of the same frequencies. 
We believe that these situations can be 
handled adequately on an ad hoc basis, 
either by moving the cable frequency 
or through a waiver process undertaken 
after careful examination of the cable 
system's design and leakage perform¬ 
ance. Waiver criteria are discussed in 
Section IV of this document. 

35. NCTA supports the suggestion that 
50 kHz offsets would be adequate by two 
arguments. First, NCTA notes that the 
Radio Technical Commission for Aero¬ 
nautics (RCTA) standards for aeronau¬ 
tical communications receivers specify 
that the response of receivers should be 
down by 40 dB at ±10 kHz relative to 
the desired carrier. If such performance 
were indeed the case in practice, then 
probably an actual frequency separation 
of 10 kHz would be adequate. But NCTA 
further notes that Canadian Department 
of Communications measurements “In¬ 
dicate that actual receiver performance 
may not be that good. The particular 
receiver examined by the Canadian lab¬ 
oratory was, however, less sensitive by 
30 dB at a frequency ±50 kHz from the 
desired carrier. Using that date NCTA 
concludes that it would require a mas¬ 
sive leak of 3,000 microvolts per meter 
at 3 meters from the cable to open the 
receive squelch circuit at altitude of 100 
feet, with a 50 kHz offset. This corre¬ 
sponds to a leak of approximately 30.000 
microvolts per meter at 3 meters to open 
a squelch circuit at 1,000 feet altitude, 
which is the minimum altitude per¬ 
mitted by FAA over densely populated 
areas. We note that a more typical "ma¬ 
jor" leak in a cable is around 400 micro¬ 
volts per meter at 3 meters. On the basis 
of power addition it would require about 
5.625 such leaks all within 1.000 feet of 
the aircraft to open the squelch circuit 
of such a receiver, clearly an unlikely or 
impossible circumstance for a cable sys¬ 
tem. 

36. Thus we conclude that NCTA is 
correct that 50 kHz actual separation is 
sufficient, Insofar as the receiver charac¬ 
terized by the Canadian Department of 
Communications is typical of those in 
the air today. But we do not know that 
this is the case. Therefore, we are for 
the time being adopting the 100 kHz 
separation suggested by OTP. out of an 
abundance of caution, until research can 
All the gaps in our knowledge. We take 
this opportunity to note, however, that 
there do exist standards for aeronauti- 


w Sea footnote 7. 


cal communication receiver perform¬ 
ance. We are concerned about the full 
and efficient use of the electromagnetic 
spectrum, and note that full use of cable 
television and other nominally non¬ 
radiating systems can reduce pressures 
on over-the-alr spectrum usage. There¬ 
fore, we hope that aeronautical receiver 
performance will be Improved as quickly 
as possible to meet the RTCA or other 
appropriate standards. This will not only 
permit FAA to prescribe lesser frequency 
separations for aeronautical services 
themselves, but will reduce the burdens 
which must be borne by unrelated serv¬ 
ices in order to protect the integrity of 
the aeronautical radio services. 

37. The OTP suggestions for frequency 
separation requirements were phrased 
in terms of nominal separations (50 and 
100 kHz) with a frequency tolerance of 
±5 kHz. NCTA questions the need for 
such a small tolerance limit. Since it will 
be rare (if ever) that a cable operator 
will have to worry about separation from 
frequencies both higher and lower than 
a system carrier frequency, we have 
chosen to state frequency separation re¬ 
quirements in terms of minimum sepa¬ 
rations. leaving to the cable operator the 
choice of whether to operate close to the 
frequency separation limit with a small 
tolerance or to operate with less strin¬ 
gent tolerances but at a frequency sep¬ 
aration large enough to assure that the 
minimum separation will always be 
maintained. We are, however, imposing 
a maximum tolerance of ±25 kHz, cor¬ 
responding to the tolerance now imposed 
on all Class I cable television signals in 
any band. 

38. Finally, we note OTP's suggestion 
that the criterion for determining wheth¬ 
er a cable system is subject to frequency 
separation requirements should be 
whether the system is within the "serv¬ 
ice volume" of the relevant aeronautical 
radio service, as that term is defined In 
certain Orders of the Federal Aviation 
Administration.** Although this would be 
a rational criterion, we And several 
practical problems with its adoption. 
First of all, these FAA orders are not 
readily available to cable operators. Also, 
the radii of various aeronautical radio 
services vary over a range of 10 to 150 
nautical miles, depending on the type of 
service and other factors. Thus, It would 
be difficult for a cable operator to deter¬ 
mine whether or not his system was sub¬ 
ject to the frequency separation require¬ 
ments. Such confusion and uncertain¬ 
ties would not add to air traffic safety. 
There is still another characteristic of 
the service volume definitions that 
makes service volume an awkward cri¬ 
terion. That is. the service volumes are 
generally cylinders of a given radius ex¬ 
tending from ground level upward to 
some maximum altitude. These radii are 
Quito large—up to 150 nautical miles— 


“The "sendee volume" for in aeronauti¬ 
cal radio service Is a volume In airspace, 
usually hut not always cylindrical, within 
which It Is expected that there wUl be a 
usable signal at all points within the limits 
of Intended service. Bee FAA Order 6050.4A. 
Chapter l, paragraph 2. 


for services designed to be used at high 
altitudes. Since any interference from 
cable television systems would occur pri¬ 
marily at low altitudes such as 300 to 
3,000 meters (1,000 to 10.000 feet), there 
seems no reason to protect the entire 
service volume for services designed for 
use at altitude of. say, 5,400 meters 
(18.000 feet) or more. 

39. The radii of FAA service volumes 
for services designed to be used at low 
altitudes (up to 1500 meters, or 5,000 
feet) range up to 30 nautical miles. Serv¬ 
ices designed for use up to 7500 meters 
(25.000 feet) have sendee volume radii 
ranging up to 60 nautical miles. We have 
therefore chosen a figure of 111 kilome¬ 
ters <60 nautical miles) os the criterion 
for judging whether or not a cable sys¬ 
tem Is close enough to an aeronautical 
radio station to bring about the imposi¬ 
tion of frequency separation require¬ 
ments. In special cases where FAA serv¬ 
ice volumes are extended beyond 60 nau¬ 
tical miles for low and moderate alti¬ 
tude sendees, or In cases where FAA in¬ 
structs pilots that sendees designed for 
high altitude use are in fact to be used 
at altitudes of less than 4500 meters 
(15.000 feet) at distances greater than 
60 nautical miles, special arrangements 
may be made with affected cable sys¬ 
tems. Such arrangements mav be made 
quickly by formal Order of this Com¬ 
mission. if necessary. On the other 
hand, a cable system might have un¬ 
necessary* restrictions imposed upon it 
by such a criterion (60 nautical miles). 
For example, the service volume of In¬ 
strument Landing System OLS> sendees 
may extend only 10 nautical miles in 
certain directions. In such cases, which 
should be very few in number, specific 
waivers could be Issued to the cable op¬ 
erator. In general, however, we believe 
our criterion of 60 nautical miles sepa¬ 
ration is both safe and administratively 
feasible for all users of the affected 
frequencies. 

40. As several of the comments Indi¬ 
cated. there are three communication 
frequencies that should be dealt with 
separately. They are the three emer¬ 
gency communications frequencies at 
121.5, 156.8. and 243.0 MHz. All three of 
these frequencies carry emergency com¬ 
munications. As a result communications 
mav originate from unusual locations 
and from very low powered portable 
units. In view of these special circum¬ 
stances we feel it is appropriate to com¬ 
pletely forbid transmission of certain 
carriers and other signal components at 
these frequencies, including appropriate 
offsets to provide guard bands of 100 
kHz about the frequency 121,5 MHz and 
50 kHz about the frequencies 156.8 and 
243.0 MHz. 

Power Limitations 

41. Our notice of proposed rule making 
proposed that limiting the power of cable 
television signals in the navigation 
bands might prevent Interference should 
signal leakage occur. Most parties com¬ 
menting were in agreement that power 
limitation is not the proper technique for 
preventing interference. NCTA pointed 
out, for example, that lower maximum 


FCOEftAl REGISTER, VOL 42. NO. 158—TUCSOAY. AUGUST 16, 1977 








41290 

power levels would require closer spac¬ 
ing of amplifiers. Thus the average power 
level < averaged over the entire length of 
cable plant) might not change very 
much, and multiple leakage sources 
might produce fields of about the same 
magnitude as with higher maximum 
powers. Clifford Schrock, GTE Sylvan la 
Incorporated (GTE), and the New York 
State Commission on Cable Television 
did recommend power limitations. But 
two out of those three recommended lim¬ 
its as high as or higher than powers nor¬ 
mally used now’ In the cable industry. We 
see three major reasons for our decision 
to rely on frequency separations and 
leakage monitoring rather than power 
limitations: <1> power reduction is not 
feasible without major rebuilding of most 
cable television system; (2) power limi¬ 
tations would be difficult If not impossible 
to effectively enforce, being subject to ac¬ 
cidental maladjustments which could go 
undetected for some time; and above all, 
(3) power limitations would probably be 
ineffective in preventing interference if 
multiple leakage did occur at a critical 
frequency. 

Monitoring 

42. In our Notice we proposed the im¬ 
position of monitoring procedures to as¬ 
sure that signal leakage would be kept 
under control, particularly in bands out¬ 
side the television and FM radio broad¬ 
cast bands. OTP's proposed procedures do 
not include monitoring, since exclusion 
from critical frequency bands is adequate 
protection. However, we feel that moni¬ 
toring is an important part of the rules 
we adopt today for two reasons: (1) We 
are imposing frequency offsets only out to 
111 kilometers <60 nautical miles), cor¬ 
responding to the service volumes of 
moderate altitude radio services, rather 
than out as far as the 150 nautical miles 
corresponding to certain high altitude 
services. Thus we believe that some form 
of monitoring program is appropriate to 
assure that leakage does not get so far 
out of control that interfering fields 
could extend up to the higher altitudes. 
(2) FAA frequency assignments are sub¬ 
ject to change on short notice. To the ex¬ 
tent that waivers or reduction of fre¬ 
quency offset requirements are needed 
and feasible. It would be in the best in¬ 
terests of both the cable system operator 
and the public served by the cable system 
to have a pre-existing set of monitoring 
procedures and & high system integrity. 
Then, in case of a sudden conflict <or an 
anticipated conflict) with an aeronauti¬ 
cal radio service a decision one wray or 
the other about a waiver could be made 
much more quickly. 

43. NCTA fully supports the concepts 
of monitoring to keep leakage under con¬ 
trol. However, NCTA believes that there 
is now insufficient knowledge to design an 
optimum monitoring program, and that 
a test program to develop such knowledge 
should be instituted. GTE Sylvanla In¬ 
corporated assert that the monitoring re¬ 
quirements proposed In the notice would 
be burdensome to cable operators. We 
agree that it is not possible at this time 
to specify any monitoring program which 


RULES AND REGULATIONS 

Is at the same time fully effective and not 
unduly burdensome for all cable systems. 
Therefore, we are Imposing at this time 
only the requirement that all systems 
using any frequency or frequencies in the 
aeronautical radio bands must employ 
some type of routine monitoring system 
which will assure that all portions of the 
cable system will be effectively searched 
for leakage fields of magnitude 20 micro¬ 
volts per meter at a distance of 3 meters 
from the cable at least once per year. We 
do not feel that this requirement will be 
burdensome for any system large enough 
to have use for those frequency bands, in 
view of the apparent effectiveness, low 
cost, and ease of use of contemporary leak 
detection technology. Note that we do not 
require that the search for leakage 
sources must actually take place 3 meters 
from the cable at all locations—it Is only 
required that whatever leakage detection 
method is used, it must be capable of de¬ 
tecting leaks which produce fields of 20 
microvolts per meter at the 3 meter dis¬ 
tance. We do hope that a research pro¬ 
gram. together with field experience we 
hope to gather In the near future, will 
provide information which will either en¬ 
able us to make our monitoring require¬ 
ments more specific or will give guidance 
as to acceptable variations. 

44. We note particularly comments on 
monitoring filed by the Office of Cable 
Television. Department of Public Utili¬ 
ties. State of New Jersey <OCT). OCT re¬ 
ports Investigation of signal leakage de¬ 
tection methods introduced by two man¬ 
ufacturers of cable television test equip¬ 
ment. Mid State Communications, and 
Comsonics. OCT concludes that effective 
“constant” surveillance methods can be 
devised using either of the two systems. 
OCT further suggests that the details of 
the monitoring schemes to be followed 
should be approved separately for each 
cable television system, since different 
cable system configurations may require 
different approaches. It is further sug¬ 
gested that the cost of monitoring sys¬ 
tems is small compared to the potential 
impact of banning operations completely 
on certain cable channels. Finally. OCT 
suggests that all cable television systems 
should be required to perform monitor¬ 
ing, not Just those operating in the criti¬ 
cal air navigation and communications 
bands. 

45. There may be many effective mon¬ 
itoring schemes for Individual cable tele¬ 
vision systems. This is good reason for 
adopting a flexible monitoring require¬ 
ment as we are doing today. We do not 
feel, however, that there is sufficient 
reason to adopt the final OCT suggestion 
and require continuous monitoring in 
bands other than those used for air 
navigation and safety services. Our defi¬ 
nition of harmful interference, which 
is consistent with that of the Interna¬ 
tional Telecommunications Union, recog¬ 
nizes a difference between safety serv¬ 
ices and non-safety services in evaluat¬ 
ing “harm.” In the case of safety serv¬ 
ices, “harm” includes any endangering 
of the functioning of the radio system. 
In the non-safety services, serious degra¬ 


dation. obstruction or repeated interrup¬ 
tion is a necessary condition for “harm." 
Therefore, although American Broad¬ 
casting Companies, Inc. and the Associ¬ 
ation of Maximum Service Telecasters. 
Inc. also would like to see additional 
protection of broadcast services from 
interference, we have no evidence at this 
time that a universal requirement for 
continuous monitoring is necessary to 
prevent widespread “harmful interfer¬ 
ence" to those services. 

46. We do note that good system in¬ 
tegrity brings to cable system operators 
benefits beyond prevention of interfer¬ 
ence to radionavigation and safety serv¬ 
ices. These benefits include higher sys¬ 
tem reliability and fewer service calls, 
and protection of cable signals them¬ 
selves from interference due to ingress 
of manmade electrical noise, strong 
broadcast signals, and other sources of 
interference. Therefore, we expect that 
the practice of more or less continuous 
monitoring win increase. But we do not 
see the necessity for this agency to man¬ 
date such monitoring in all cases at this 
time. 

47. We note here that our approach 
of relying on frequency separations and 
monitoring avoids the necessity of de¬ 
tailed examination by the regulatory 
agency of possible mechanisms for leak¬ 
age and specific techniques for avoiding 
and repairing leakage. Thus, the sugges¬ 
tion of Schrock and certain staff mem¬ 
bers of the Cable Television Information 
Center (CTIC) that converters or traps 
be required at all subscriber drops, the 
suggestion of CTIC that grounding ac¬ 
cording to the National Electrical Code 
be required to eliminate at least one 
source of leakage, and the suggestion of 
New Jersey's OTC that cable system per¬ 
sonnel should be licensed need not be 
addressed in detail. We have no doubt 
that traps and converters, and quite pos¬ 
sibly grounding of subscriber drops as 
well, would reduce Interference. Licens¬ 
ing may or may not improve the quality 
of cable television technical staffs. How¬ 
ever, we feel that by adopting “per¬ 
formance” standards rather than “de¬ 
sign” standards, we can properly leave 
to the cable television industry and the 
individual operators the development 
and application of techniques to meet 
our performance standards. 

Enforcement 

48. OTP. FAA. ARINC/ATA, and other 
respondents rightly point out that en¬ 
forceability is an important factor in the 
choice of rules to prevent interference. 
ARINC/ATA point out the limitations of 
cease and desist orders as enforcement 
tools, due to the possibility of long delays 
in implementing cease and desist orders. 
ARINC/ATA also suggest that forfeiture 
authority is needed to enforce the rele¬ 
vant standards, and suggest that the 
rules we adopt should include explicit 
authority to require termination of op¬ 
eration of appropriate portions of cable 
television systems in case harmful in¬ 
terference should occur. NCTA and 
CATA, on the other hand, oppose the 
adoption of rules that would give PCC 
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field personnel explicit authority to shut 
off offending cable television operations 
and require that operations not be re- 
instituted without permission of the PCC 
personnel. 

49. We agree that forfeiture authority 
would be helpful in enforcement of 
standards to prevent interference. How¬ 
ever, in the case that interference to air 
navigation and safety services does ac¬ 
tually occur, this Commission ultimately 
has the same authority to demand termi¬ 
nation of the offending cable television 
system that it has in the case of other 
types of interference sources. And we 
further agree with ARINC/ATA and 
other respondents making similar com¬ 
ments that such authority should be ex¬ 
plicit in our cable television rules and 
regulations. Therefore, such provisions 
are included in the Rules we adopt today. 

50. We cannot agree with NCTA that 
such authority in the hands of our field 
personnel is likely to lead to significant 
delays in the reinstitution of service and 
perhaps even delay solution of the in¬ 
terference problem. In the first place, we 
are confident that conscientious imple¬ 
mentation by cable operators of the 
rules we adopt today will prevent any 
interference to the aeronautical serv¬ 
ices. Secondly, on the basis of our ex¬ 
perience at Harrisburg we would expect 
full and complete cooperation between 
our field personnel and cable operators 
toward rapid solution of the problem and 
reinstitution of service. The authority to 
"order” does not preclude complete co¬ 
operation of PCC personnel with a cable 
operator who is attempting in good faith 
to solve an interference problem and 
restore service. Therefore we are writing 
into the cable television rules authorities 
similar to those which our field person¬ 
nel now have relative to certain other 
potential sources of interference, such as 
Industrial heating equipment. 

51. Schrock suggests grandfathering 
existing operations in these bands, with 
the proviso that grandfathered systems 
should later be cleared to continue such 
operation if appropriate safety criteria 
are met. Schrock would require immedi¬ 
ate notification of FAA and PCC of ex¬ 
isting uses in these bands, and would 
impose some form of monitoring to de¬ 
tect major signal leakage. We prefer not 
to use a grandfathering approach as 
such, feeling that prior use in no case 
entities a system to operate in a manner 
which provides a threat to air traffic 
safety. However, we are allowing a 
transition period during which existing 
operations can be brought into conform¬ 
ance with the new rules. We are requir¬ 
ing notification of frequency uses, by 
means of timely filing of our annual 
Form 325. But we are assuming for our¬ 
selves the responsibility of informing 
FAA, OTP, our own field offices, and 
other affected agencies as appropriate 
about such operations. We go further 
than Schrock in that we require monitor¬ 
ing capable of detecting electromagnetic 
radiation at the level of the Commis¬ 
sions standard (20 microvolts per meter 
at 3 meters from the cable, in the fre¬ 
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quency range 54-216 MHz) rather than 
merely being able to detect "major" 
breaks. 

52. OTP suggests that the "interim" 
restrictions be effective in September. 
1977 in the navigation aid bands and 
January, 1978 in the voice communica¬ 
tions bands. Since we know of no in¬ 
stance of conflict with navigation serv¬ 
ice frequency usage, and since the fre¬ 
quencies traditionally used for pilot car¬ 
riers and for television signals In the 
navigation bands would not produce con¬ 
flicts with frequencies currently assigned 
to radio navigation services, we see no 
compelling reason to set different effec¬ 
tive dates for complilancc in the two sets 
of frequency bands. We also note that 
the required information on frequency 
usage will be sent to us in the normal 
course of events, by means of Schedule 
2 of PCC Form 325, during the fall of 

1977. Therefore, we find it appropriate 
to allow existing systems until January l, 

1978, to notify the Commission of their 
use of these bands and to bring their 
operations in compliance with the new 
restrictions. 

53. OTP also suggests that the Com¬ 
mission "• • • discourage additional 
use • • •" of the navigation bands by 
cable systems. In practice, the rules we 
adopt today may well discourage certain 
uses of the navigation bands. But our 
purpose is not to discourage use of the 
bands. To the extent it is not safe to 
use those bands, such use should simply 
be forbidden. To the extent such use is 
safe, there is no reason to discourage it. 
We adopt today rules which we believe 
to be quite amply conservative to pre¬ 
vent harmful interference. We would 
note, however, that any new uses of the 
bands In question are initiated at the 
risk of the cable operator. If future re¬ 
search should in any way identify areas 
where today's restrictions should be 
tightened rather than relaxed, cable op¬ 
erators would of course have to conform 
to appropriate new restrictions without 
any expectation of any grandfathering 
on the basis of past use. In this area, re¬ 
strictions must be made strictly on the 
basts of safety, not on the basis of prece¬ 
dent. 

Research Program 

54. We note that both OTP and NCTA 
discussed the importance of a coopera¬ 
tive research program in this area. While 
recommending an interim solution. OTP 
stated that any permanent solution to 
this problem "will require more informa¬ 
tion about propagation mechanisms, en¬ 
forcement and maintenance procedure*, 
and monitoring techniques than is pres¬ 
ently available." We agree with OTP 
about the need for more research in this 
area. It Is our intent to begin, in coop¬ 
eration with all interested parties, such 
a research program. 

IV. APPLICATION OR WAIVXR OF FREQUENCY 
SEPARATION REQUIREMENTS 

55. We have agreed with OTP that the 
basic regulatory mechanism for prevent¬ 
ing interference to aeronautical services 
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should be frequency offsets from aero¬ 
nautical services in the geographical 
vicinity of the cable television system, at 
least for the foreseeable future. How¬ 
ever, on the basis of analysis of mecha¬ 
nisms by which Interference might occur 
we find that it may be possible to gmnt 
waiver or reduction of the specified fre¬ 
quency offsets in individual cases. We do 
not propose a rigid set of conditions 
which, if met. will guarantee a cable 
system the right to use reduced off¬ 
sets. If we were aware of a universally 
applicable set of such conditions we 
could simply write them into the Rule* 
and there would be no need for a waiver 
process. In the paragraphs below we 
summarize the analysis that leads us to 
these conclusions and discuss the gen¬ 
eral nature of conditions under which 
some form of waiver might be appropri¬ 
ate. Our analysis is outlined in more de¬ 
tail in Appendix A. 

Analysis of Interference Mechanisms 

56. In the navigation bands (108-118 
and S28j6-33S.4 MHz ). Investigations by 
the U.8. Department of Commerce u and 
the Canadian Department of Communi¬ 
cations 1 * Indicate that cable television 
systems are capable of generating fields 
high enough to interfere with navigation 
systems, provided a cable signal carrier 
frequency coincides precisely with cer¬ 
tain critical frequencies and certain 
other conditions are met. It doe* not ap¬ 
pear possible for a cable television sys¬ 
tem to interfere with air navigation in¬ 
strument* if the cable television carrier 
frequency is 20 kHz or more removed 
from the ILS or VOR navigation system 
carrier frequency. 

57. Complete control over this type of 
interference is maintained by periodic 
measurement of cable television carrier 
frequencies to assure that adequate fre¬ 
quency separation is maintained. There¬ 
fore. an important factor in any con¬ 
sideration of waiver (reduction) of our 
stated 50kHz minimum frequency sep¬ 
aration would be the procedures used by 
the cable operator to monitor his carrier 
frequency or frequencies and to assure 
adequate separation from critical aero¬ 
nautical frequencies. It may be that a 
combination of thorough monitoring for 
large numbers of small leakage sources 
combined with automated detection of 
complete breaks in the outer sheath of 
the cable could make It safe to operate 
cable carrier signals at frequency sepa¬ 
rations less than 25 kHz. But because of 
current frequency assignment practice 
by both PAA and the cable television in¬ 
dustry we anticipate no need for fre¬ 
quency separations less than 25 kHz 
minimum. 

58. In the voice communications bands 
(118-136 . 225-328.6. and 335.4-400 MHz). 
Based on a model similar to those de¬ 
scribed by Braun and by NCTA in their 
filed comments in this proceeding, we 


u See footnote 6. 
w See footnote 7. 
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have estimated the number of leakage 
sources producing fields of various mag¬ 
nitudes which could combine to give in¬ 
terference fields of 10 microvolts per 
meter at an aircraft altitude of 300 
meters (1.000 feet).’* Details of this an¬ 
alysis arc given in Appendix A. Results 
are summarized in Table 1. 

59. Table 1 gives the number of leak¬ 
age sources required to produce an inter¬ 
ference field of 10 microvolts per meter 
at various altitudes, as a function of the 
field produced by each leakage source at 


■ Leas than L 

60. The important comparison is be¬ 
tween the number and magnitudes of 
leaks shown in Table 1 and the number 
and magnitudes of leaks which can be 
expected from a reasonably well moni¬ 
tored and maintained cable television 
system. We have limited field measure¬ 
ments to draw on at this time, but a re¬ 
cent unannounced vistt of our field per¬ 
sonnel to a new cable television system 
which had been checked for leakage dur¬ 
ing and Immediately after its construc¬ 
tion found a total of nine leakage sources 
in approximately 100 kilometers (60 
miles) of cable distribution plant, corres¬ 
ponding to about 0.09 leaks per kilometer 
(0.15 leaks per mile), or about 30 leaks 
in a 320 kilometer (200 mile) plant. The 
largest field found in that cable system 
was 350 microvolts per meter at 3 meters. 
This is consistent with measurements 
made in Canada which found that over 
92% of leakage field located In 27 cable 
systems produced fields less than 400 
microvolts per meter at 3 meters “ These 
cable systems, examined in 1973. were 
not using construction techniques and 
monitoring equipment available today. 
One would expect somewhat lower leak¬ 
age levels from modern equipment and 
monitoring procedures. 

61. Prom these comparisons we con¬ 
clude that if it proves possible to m&in- 


u OTP ruggwta that In no case should 
cable leakage fields exceed 10 micro volte per 
meter — • • In any usable aircraft environ¬ 
ment.** In cur view 10 microvolts per meter at 
aircraft altitude* 1* a reasonable upper limit 
In the vicinity of aeronautical radio system*, 
being somewhat lower than the field required 
to open squelch circuits (about 20 microvolts 
per meter, depending on several factors). 

»Soe footnote 7. 


a distance of 3 meters from the cable 
and the total length of cable distribution 
plant. Among the assumptions made 
(see Appendix A) are that the power 
density at the aircraft is the sum of the 
power densities due to individual leakage 
sources, and that the field strength at 
aircraft altitude is inversely propor¬ 
tional to distance from the leakage 
source at distances equal to or greater 
than 3 meters. This does not take into 
account shielding effects of building and 
other objects in low angle paths. 


tain a cable television system with the 
integrity of the system we examined, or 
better, there will be no interference from 
“large" leakage fields of around 400 
microvolts per meter or less, even if there 
is no frequency offset between the cable 
television carrier frequency and the 
aeronautical radio service. 

62. There is. however, another class of 
leakage source which concerns us more, 
even where the cable television system is 
well constructed and well maintained. 
This type of leakage source, represented 
by the last line in Table 1, may occur in 
case of a complete break in the outer 
conductor of a coaxial cable. The field 
strength figure in the Table (50.000 mi¬ 
crovolts per meter at 3 meters) Is a high 
estimate, being based on the assumption 
of an antenna with a 3 dB gain being 
well matched to the cable. But the OT 
studies “ indicate that such radiation 
could occur, at least in certain narrowly 
defined directions from complete breaks 
In the outer conductor. Even if this esti¬ 
mated field Is not obtained in practice, 
it is clear that complete breaks in the 
outer conductor may pose a different 
order of interference threat The proba¬ 
bility of such leakage is very likely quite 
low, but is unknown. Therefore, we feel 
that any reduction or waiver of our fre¬ 
quency offset requirements must take 
Into account the possibility of such large 
radiation fields from single leakage 
sources. 

Applicability of Frequency Separation 
and Other Restrictions 

63. The frequency offset approach to 
interference prevention, suggested by 


"See footnote 6. 


OTP and others and adopted here as our 
basic regulatory mechanism, is based on 
the premise that it is the carrier fre¬ 
quency or frequencies which provide the 
significant threat to aeronautical radio 
service. In the conventional cable tele¬ 
vision carriage of television signals this 
is true. Our own technical regulations 
for the carriage of Class I television sig¬ 
nals require that the aural carrier be 
13-17 dB lower in power than the visual 
carrier. The Office of Telecommunica¬ 
tions found color subcarrier peak power 
density down 30 dB from the visual car¬ 
rier. the strongest horizontal synchroniz¬ 
ing pulse down 20 dB. and the strongest 
vertical synchronizing pulse peaks down 
35 dB from the visual carrier." But if we 
look toward the carriage of signals by 
suppressed carrier, single sideband, pulse 
code modulation, or other techniques 
which might be used for special services 
in the midband frequencies, then we 
must be more specific about what signal 
or signal component frequency Is to be 
offset from the aeronautical radio service 
frequency of Interest. 

64. In order to include signals or signal 
components having peak power higher 
than the sideband levels of the typical 
television signal, we should specify that 
our frequency offset requirements are 
applicable to any signal or signal com¬ 
ponent having & peak power in excess of 
a level approximately 20 dB lower than 
the peak visual carrier level we have been 
assuming in our analyses in this proceed¬ 
ing. Since we have been assuming a peak 
power of about 50 dBmV (1.3xlO J 
watts) for the visual carrier, we are 
specifying that our frequency offset and 
other requirements adopted today are 
applicable to signals or signal compo¬ 
nents having peak powers equal to or 
greater than 10~* watts. 

65. Our analysis and the comments of 
respondents in this proceeding lead us 
to conclude that: (1) frequency offsets 
should be our basic regulatory mecha¬ 
nism for interference prevention for the 
near future, but that (2) it seems feasible 
to maintain at least some cable television 
systems so that the effect of multiple 
leakage sources of the magnitudes com¬ 
monly observed in cable systems will not 
interfere with either navigation or com¬ 
munications services, and that (3) there 
is a low but unknown probability of leaks 
of sufficient severity that a single leak¬ 
age source could cause harmful interfer¬ 
ence to either navigation or communi¬ 
cations services. Since we are convinced 
that it is possible under some conditions 
for cable television systems to operate 
with lesser offsets than those specified in 
the Rules we adopt today, and since we 
believe that the number of cable televi¬ 
sion systems which would request relaxa¬ 
tion of those standards is small enough 
that we will be able to adequately moni¬ 
tor the leakage performance of those 
few systems, we are prepared to enter¬ 
tain requests for waiver or reduction of 


17 See footnote 6. 


Table X — Number of leakage sources required to produce an interference field of 

10 microvolts per meter 
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our frequency offset requirements.” In 
any case, we would not expect to grant 
such relief without consultation with 
OTP and/or the federal government 
agency operating the aeronautical radio 
service involved in the waiver request. 

66. Before any relaxation or waiver is 
granted for cable systems within the 
service volume of an aeronautical radio 
service the cable television system opera¬ 
tor will be required to show that signal 
leakage in the cable system is well under 
control. According to Table 1. it requires 
at least 228 leaks generating fields of 
about 400 microvolts per meter at 3 
meters to reach 10 microvolts per meter 
at aircraft altitudes of 300 meters, for a 
cable system of about 320 strand kilo¬ 
meters (200 strand miles). This corres¬ 
ponds to about 71 leaks per hundred 
strand kilometers* * A cable system hav¬ 
ing such leakage sources, small in num¬ 
ber compared to 71 per hundred strand 
kilometers and producing leakage fields 
of about 400 microvolts per meter at 3 
meters or less, would have its leakage 
*'under control", even though it might 
not meet the leakage standards of this 
Commission at every single point on the 
cable system. Leakage would be "under 
control" in the sense that the system 
would be far removed from the operating 
point at which any interference could be 
caused, and it would be unlikely in the 
extreme that any sudden event would in¬ 
crease the number of leaks enough to 
cause interference suddenly and without 
warning. It would appear, for example, 
that a system showing no more than 
about 10 or 15 leaks per hundred strand 
kilometers producing fields of order 400 
microvolts per meter at three meters, or 
smaller, would be well under control. 

67. We wish to emphasise here that 
these statements do not imply that we 
are condoning the continued existence of 
any leaks above our limit or 20 micro¬ 
volts per meter at 3 meters. The opera¬ 
tor is fully responsible for eliminating 
such leakage sources. We merely recog¬ 
nize that in the course of operation leaks 
larger than our standards permit can 
occur, and that the criterion for evaluat¬ 
ing threat to aeronautical radio services 
is the total radiation field at the air¬ 
craft, whether from a collection of small 
leakage sources or from a single leak 
producing fields extremely large com¬ 
pared to our limits. 


u Comparison of our 1875 data on cable 
ayatem frequency use with current Sectional 
Aeronautical Chart* Identified only 22 cases 
where cable systems were operating visual or 
aural carrier within 100 kHz of aeronautical 
communication* services within 50 miles of 
the cable system. We found no cases of exact 
frequency coincidence. Our 1975 data do not 
Include information on pilot carrier fre¬ 
quencies. For this and other reasons the 
number of affected systems is probably not 
accurate today, but It does Indicate that 
there are not a very large number of affected 
systems. 

* At low altitudes of a few hundred meters 
or lees, the number of leaks required may 
actually be considerably larger, because of 
shielding effect* of buildings and other ob¬ 
ject* along low-angle paths. 


RULES AND REGULATIONS 

68. In order to demonstrate that ra¬ 
diation from typical major leaks (400- 
600 microvolts per meter or less) is un¬ 
der control, we would expect that a ca¬ 
ble operator applying for waiver of any 
kind would supply this Commission with 
a full report of examination of the sys¬ 
tem for leakage sources. The examina¬ 
tion should have taken place over as 
short a time period as possible (days), 
to give a realistic "snapshot" of the sys¬ 
tem's leakage performance at a given 
time. We would further expect that in as 
many Instances as possible a quantitative 
measure of the leakage fields produced 
would be provided. If quantitative meas¬ 
urement of all leakage sources is not 
feasible, consistent with making the 
search in as short a time as practical, 
then the quantitative measurements 
should be made on leaks selected by a 
predetermined random method to avoid 
any tendency to measure only the less 
significant leakage sources. A quantita¬ 
tive measurement of field strength 
should be made for every leakage source 
located In cables carrying signals with 
maximum peak power equal to or greater 
than 30 dBmV <1.3X10^ watts). For 
statistical and research purposes as well 
as to aid in evaluating the application 
for waiver, the report should also include 
notations as to the nature of each leak¬ 
age source; for example, whether the 
leak occurred in a trunk, feeder, or sub¬ 
scriber drop line, and some indication of 
probable cause of the leakage. Finally, 
the report should include a record of the 
repair or elimination of ail leakage fields 
higher than 20 microvolts per meter lo¬ 
cated during the testa. 

69. Any request for waiver should also 
include a statement of the reasons for 
requesting waiver rather than using an¬ 
other frequency. The criteria for grant¬ 
ing a waiver, however, will be primarily 
based on safety considerations rather 
than the operator's stated need for a 
particular frequency or frequencies. 

70. Other factors which would be con¬ 
sidered in a waiver request could include, 
but need not be limited to, significant 
underground burial of cable plant and 
extensive or universal use of converters 
or traps at subscriber locations. 

71. As a condition for any waived or 
reduced frequency offset which might be 
permitted within the service volume of 
an aeronautical radio service, the cable 
television system operator would be re¬ 
quired to describe and implement a rou¬ 
tine procedure for detection and elimina¬ 
tion of leakage fields higher than the 
limits permitted by our regulations. We 
do not set at this time any rigid stand¬ 
ards for such procedures, except that the 
methods and Instrumentation used for 
leak detection should be capable of de¬ 
tecting leakage sources which produce 
electromagnetic fields at least as low as 
20 microvolts per meter at a distance of 
3 meters from the cable. For example, if 
measurements were made at a distance 
of 15 meters, instrument sensitivity 
would have to be about 4 microvolts per 
meter. 

72. A further condition attached to 
any waiver we might grant within aero¬ 
nautical radio service volumes would be 
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the filing of regular reports to this Com¬ 
mission concerning regular measure¬ 
ments of cable system carrier frequen¬ 
cies and results of the system’s leak de¬ 
tection and elimination program. These 
reports might be required monthly, for 
example, until the results indicated to 
the Commission that a less frequent re¬ 
porting schedule would be satisfactory 
from the point of view of prevention of 
interference. These reports would serve 
a two-fold purpose. Not only would they 
provide some assurance that systems op¬ 
erating in conflict with our normal fre¬ 
quency offset requirements were not en¬ 
dangering aeronautical communications, 
but they would also provide Invaluable 
statistical information as a partial basis 
for possible across the board modification 
of our frequency offset restrictions at a 
later time. 

73. Because of the possibility of large 
leakage fields associated with complete 
breaks in the outer sheath of coaxial ca¬ 
bles. and because traditional cable car¬ 
rier frequencies and current FAA fre¬ 
quencies do not coincide, we do not an¬ 
ticipate waivers for operation of carrier 
signals at offsets letss than 25 kHz (actual 
minimum) within the service volume of 
any aeronautical navigation service in 
the bonds 108-118 and 328 6-335.4 MHz. 
Because of the possibility of sudden large 
leakage fields, any cable system operator 
requesting to operate a carrier signal 
with offset less than 35 kHz from an aero¬ 
nautical communications service will be 
required to show how a complete break 
in the outer conductor of a coaxial cable 
carrying signals of maximum peak power 
greater than or equal to 10-* watte will 
be quickly and reliably detected, and how 
all signals in the bands 106-136 and 225- 
400 MHz will be terminated immediately 
upon detection of such cable breaks. 

V. CONCLUSIONS 

74. Criteria for our actions in this pro¬ 
ceeding. consistent with the criteria of 
OTP and FAA. have been: (1) preven¬ 
tion of harmful interference to aeronau¬ 
tical navigation and safety radio serv¬ 
ices. while at the same time (2) allowing 
maximum possible use of broadband ca¬ 
ble systems. In view of the analysis per¬ 
formed by various parties, and in view 
of the current absence of a significant 
history of interference to aeronautical 
radio systems by cable communications 
systems, we feel that today's actions are 
entirely adequate to meet the first cri¬ 
terion. Even though we realize that to¬ 
day's actions go much further toward 
prevention of interference before the 
fact than do our Rules for most other 
services such as broadcasting and indus¬ 
trial heating equipment, we feel that 
these restrictions are not an undue bur¬ 
den on the cable television industry or on 
individual cable system operators. We 
anticipate that research and field experi¬ 
ence under these Rules may identify ap¬ 
propriate modifications of these Rules, 
but for the immediate future we are sat¬ 
isfied that both of our criteria are met 

75. Authority for adoption of the rules 
set forth in Appendix C is contained in 
47 U8.C. 151, 152, 302. 303. 307, 308. and 
309. Accordingly, it is entered. That 47 
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RULES AND ,REGULATIONS 


CPR Chapter I. Part 76 is amended as 
set forth below. 

76. It is further ordered. That the pro¬ 
ceedings in Docket 21006 are terminated 
insofar as the Docket concerns preven¬ 
tion of interference to aeronautical and 
marine navigation and safety radio serv¬ 
ices, and are continued insofar as the 
Docket concerns standard frequency 
channelling plans for cable television 
systems. 

77. Effective date: This revision of 
Part 76 becomes effective January 1, 
1978. 

(8ecs. 1, 2. (302). 303. 307. 306. 300: 48 StaL. 
bji amended. 1064. 1064 <82 SUt. 200). 1062, 
1083. 1064. 1065; 47 U9C 161, 152. 302. 303. 
307. 306. 300.) 

Federal Communications 
Commission. 

Vincent J. Mullins. 

Secretary. 

Appendix A—Comwnatiow or Cable Televi¬ 
sion Leakage Boubcxs 

A.l The purpose of this Appendix is to 
examine circumstances under which an Im¬ 
properly radiating cable television system 
might produce fields as high aa 10 microvolts 
per meter at aircraft altitudes. An under¬ 
standing of the mechanisms by which such 
fields might be produced can provide guid¬ 
ance as to how radiation can be kept under 
control so that interference will not occur 
even with co-channel operation of cable tele¬ 
vision and aeronautical radio systems. 

A 2 If the signal radiation standards pro¬ 
mulgated by this Commission are met at all 
points In the cable system. It seems clear that 
no interference to aeronautical radio services 
will oocur. But It is not enough to say that If 
the rules are met there will he no Interfer¬ 
ence; we must be confident that excursions 
beyond the limits of the rules will be de¬ 
tected and corrected before air traffic safety 
Is compromised, To say that signal leakage Is 
“under control'* Is to say that even in the 
case of failure to comply fully with the rules, 
either (1) degradation of system perform¬ 
ance due to accumulation of small leaks is 
slow enough that the increasing leakage will 
be detected and eliminated before air safety 
is compromised, or (2) high level leakage 
which appears suddenly will be detected and 
eliminated quickly, before air safety la 
compromised. 

A.3 If harmful Interference could be 
caused by a email number of cable leaks 
which are not easily detected, then the 
threat of unexpected harmful interference 
would be significant. If. on the other hand 

(1) the number of leakage sources required 
to cause Interference is large compared to 
the number existing In the normal condition 
of the cable television system as maintained 
by a leak detection and repair program, and 

(2) the rate of appearance of new and similar 
leakage sources Is low. there will be no 
sudden and unexpected harmful Interfer¬ 
ence from such leakage sources The worst 
possible course of events would be that the 
maintenance program might not be properly 
performed, the number of leakage sources 
might grow, and eventually a “Just notice¬ 
able" interference might occur. At that time 
procedures for immediate elimination of in¬ 
terference or suspension of cable system use 
of the Interfering frequency would be Initi¬ 
ated. At no point in this process would there 
he danger to the functioning of aeronautical 
communications systems, since the first sign 
of a problem would be “Just nqtiooablc" in¬ 


terference rather than a sudden onset of 
serious degradation of communications * 

A.4 We need, then, to determine the num¬ 
ber of leakage sources which, distributed over 
a cable television system, could produce sig¬ 
nificant Interference fields at normal air¬ 
craft altitudes. In order to be conservative, 
we should assume that each leakage source 
produces an electromagnetic field typical of 
the larger leaks that are known to occur in 
cable television systems. 

A 5 For most of this analysis we assume 
that leakage sources produce fields of 400 
microvolts per meter at 3 meters, but will 
also examine a few other cases. In a Canadian 
atudy ■ of 27 older cable systems tn 15 cities. 
994 percent of the leaks located produced 
fields between 62 and 400 microvolts per 
meter, and 7.6 percent between 400 and 1260 
microvolts per meter at 3 meters distance 
from the cable. NCTA estimates. In Reply 
Comments in this proceeding, that the maxi¬ 
mum field which could he produced from a 
subscriber drop dtble Is about 580 micro¬ 
volts per meter at 3 meters, but points out 
that under this circumstance the subscriber 
would receive no service at ah—all available 
energy would be radlAted. Thus, such radia¬ 
tion would not only be rare, it would not be 
allowed to persist for long In any significant 
number of drops In a cable system. In an 
unannounced visit to one cable television 
system, our field personnel found that the 
maximum field radiated In the approximately 
100 kilometers (60 miles) of plant they 
examined was 350 microvolts per meter. Thus 
we have taken 400 microvolts per meter as 
representative of “large" leaks which might 
commonly be found in a cable television 
system. 

A.6 Let us estimate the number of 400 
microvolt per meter leaks required to pro¬ 
duce a field of 10 microvolts per meter at 
300 meters (1000 feet) altitude, when the 
look age sources are spread over an area of 
approximately 25 square miles, correspond¬ 
ing to about 320 kilometers of cable plant. 
We follow a modification of the model given 
by NCTA In the Engineering Statement at¬ 
tached to their Reply Comments In this pro¬ 
ceeding. The NCTA model assumes a single 
leak directly below the aircraft plus 4n leaks 
in the n‘* ring of a set of concentric rings 
about the central leak NCTA assumes 23 
such concentric rings, each separated from 
the next Inner ring by 667 feet (203 meters) 
and assumes 300 meter (1000 foot) altitude. 
We use the name ring spacing as NCTA. but 
leave the altitude of the aircraft, the num¬ 
ber of rings, and the field strength pro¬ 
duced by each leakage source as parameters, 
with the field strength at the aircraft fixed 
at 10 microvolts per meter. Then the de¬ 
pendent variable is the total number of 
leakage sources required to produce 10 micro¬ 
volts per meter at the specified altitude. 

A 7 The distance R from a leak in ring n 
to the aircraft at altitude A (in meters) Is 

M* + (203n)*)^» meters. (1) 

Assume, with NCTA. that (1) the power 
density at the aircraft Is the sum of the 
power densities of all the contributing leak¬ 
age fields, and (2) the field strength due to 
each leakage source U Inversely proportional 
to the distance from the source. (This as- 


1 “Danger to the functioning" defines 
harmful Interference, in the case of safety 
services. 

•A study of potential RF interference to 
aeronautical radio navigational aids, Cana¬ 
dian Department of Communications Tech¬ 
nical Report BTRB-5 (L. Chwedchuk. R. 
Poirier, and L. Walker, 1974). 


sumption neglects the shielding which could 
oocur due to buildings or other objects in 
low angle paths.) Further assume that the 
number of leaks in each ring Is proportional 
to the circumference of the ring, and there¬ 
fore to the ring number n Then with k n 
leaks per ring, the power density P. at the 
aircraft due to leaks in ring n is 

P.-P.tn(i*)' (2) 


where P. and F. are the power density and 
field strength produced at the aircraft by a 
single leak directly below the aircraft, and 
F. is the field strength produced at the air¬ 
craft by a single leak in ling «. 

A 8 With field strength inversely propor¬ 
tional to distance. 


Then 

and 


Bn A 

E 0 **IA 9 + (203n) , ] l/l 

Pm = P*k nA * 


A»+(203n)» 


—— I-f/k V* nA% 

P, * (*#*)• 


( 3 ) 

( 4 ) 

(5) 


where P is the total power density due to 
the single leak below the aircraft plus the 
power densities contributed by the leaks tn 
m concentric rings, there being kn leaks in 
the *'* ring. 

Ail The total number of leaks In the en¬ 
tire set of rings Is 


«-i 

= (+fc «0 ! rfI) < 


( 6 ) 

(T) 


TO find the total number of leaks in 
the system required to produce a field of 
lOftV/m at the aircraft, we note that 


P 

p. 


r ioxio-«y 


( 8 ) 


where F. Is expressed In volts per meter. With 
fields Inversely proportional to distance, we 
obtain the field F« from the assumed field at 
3 meters, *F, by 


(®) 

TTirn from equation, (ft), (8). and (0), 


r io-M -p 

l.3<«fc>J s 


= 1 + 4 

i-i 


nA % 

A*+ (203n)> 

( 10 ) 


and we need only to evaluate the summation, 
solve for Ar.'and use equation (7) to find N. 
The values of N for various assumed value* 
of 'F. m. and A are given In Table 1 of the 
body of this Report and Order. 

A 10 According to the Reply Comments by 
NCTA In this Docket, a choice of m-22 
and k -4 represents roughly the distribution 
of amplifiers in a 320 strand kilometer (200 
strand mile) cable TV system covering about 
64 square kilometers (25 square miles). It 
is this statement that is the basis for the 
strand kilometer figures in Table 1. A model 
with 44 rings (m-44) is used to represent 
the 1.280 strand kilometer system. 

A.! 1 To estimate the effect of the moat ea 
treme poaslblo cable system leaks, let us esti¬ 
mate the field produced at a 3 meter dis¬ 
tance by a well matched antenna with a 3 
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dB gain relative to loo trophic In all diroc- 
tianz above the horizon.* Assume the an¬ 
tenna la conected at a point In the cable 
where the peak power U 60 dBmV, a typical 
maximum peak power In a cable TV system. 
81 nee the postdetection bandwidth of air¬ 
craft receivers Is too low to permit the re¬ 
ceiver to respond to television signal syn¬ 
chronizing pulses, the power level of Inter¬ 
est Is the average, not the peak power, of the 
television signal. We take this to be about 
6 dB below peak power. 

A. 12 Then the equivalent iso trophic ra¬ 
diated power Is 

EIRP=50dBmV+3dB-6dB (11) 
=47 dBm V (12) 

= 0.7X10 l W (13) 

On a sphere of radius 3 meters the power 
density becomes 


,o EIRP 

4 f r* 

(U) 

0.7X10-* 

(16) 

= 4»(3)* 

■■ 6.2X10"* H7m» 

(16) 


and tho field strength at 3 meters would be * 

(!20rX6.2X 10"*) 1 " (17) 

= 4.8X10-* Vim 

or approximately 60,000 microvolts per meter. 
This estimate is the basis for the 60.000 
microvolts per meter parameter in the last 
line of Table 1. 

Arprwotx B—FasotrxKcr Usage 

Figure B-l shows frequency allocations ad¬ 
hered to by aeronautical radio services, and 
traditional (not mandatory! frequency usage 
by cable television systems. Visual carriers in 
cable television channels are 125 MHz above 
channel edges, and aural carrier are 5.75 MHz 
above channel edges. 
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47 CFR Chapter I, Part 76 is amended 
as follows: 

1. A new 3 76.610 is added as follows: 

§ 76.610 Operation in the frequency 
bands 108-136 and 223-100 Mils. 

AU cable television systems transmit¬ 
ting carriers or other signal components 
cable of delivering peak power equal to 
or greater than 10* watts at any point 
in the cable system in the frequency 
bands 108-136 and 225-400 MHz for any 
purpose are subject to the following re¬ 
quirements: 

(a) The operator of the cable system 
shall notify the Commission annually of 
all signals carried in these bands, noting 
the type of information carried by the 
signal (television, aural, or pilot carrier 


•This is Impossible In practice, but we 
make this assumption for the sako of a con¬ 
servative estimate. 


and system control, etc.). The timely fil¬ 
ing of FCC Form 325, Schedule 2. will 
meet this requirement. 

(b) The operator of the cable system 
shall notify the Commission at least 60 
days before initiating use of any new 
frequency or frequencies in these bands. 
Notification shall include carrier and 
subcarrier frequencies, types of modula¬ 
tion. and maximum peak power occurring 
at any location in the cable distribution 
system. 

(c) The operator of the cable system 
shall maintain at its local office a current 
listing of all signals carried In these 
bands, noting carrier and subcarrier fre¬ 
quencies. types of modulation, and maxi¬ 
mum peak power which occurs at any 


‘Equation (17) assumes plans waves, 
which may not be valid at 3 meters. How¬ 
ever, by our assumption of Uotrophlc radia¬ 
tion (above the horizon) and the conserva¬ 
tion of energy, the results obtained at air¬ 
craft altitudes will be valid. 


location within the cable distribution 
system. 

(d> The operator of the system shall 
provide for regular monitoring of the 
cable system for signal leakage covering 
all portions of the cable system at least 
once each calendar year. Monitoring 
equipment and procedures shall be ade¬ 
quate to detect leakage source which 
produce field strengths in these bands 
of 20 microvolts per meter at a distance 
of 3 meters. The operator shall main¬ 
tain a log showing the date and location 
of each leakage source identified, the 
date on which the leakage was elimin¬ 
ated. and the probable cause of the leak¬ 
age. The log shall be kept on file for a 
period of two (2) years, and shall be 
made available to authorized representa¬ 
tives of the Commission on request. 

(e> All carrier signals or signal com¬ 
ponents capable of delivering peak power 
equal to or greater than 10* watts must 
be operated at frequencies offset from 
aeronautical radio services operated by 
Commission licensees or by the United 
States Government or its agencies within 
111 km (60 nautical miles) of any por¬ 
tion of the cable system, as given in para¬ 
graph (f) of this Section. (The limit of 
111 km may be increased by the Commis¬ 
sion in cases of "extended service vol¬ 
umes" as defined by the Federal Aviation 
Administration or other federal govern¬ 
ment agency for low altitude radio navi¬ 
gation or communication services.) If an 
operator of a cable system is notified by 
the Commission that a change in opera¬ 
tion of an aeronautical radio service will 
place the cable system in conflict with 
any of the offset criteria, the cable sys¬ 
tem operator is responsible for eliminat¬ 
ing such conflict within 30 days of noti¬ 
fication. 

<t) A minimum frequency offset be¬ 
tween the nominal carrier frequency of 
an aeronautical radio service qualifying 
under paragraph <e> of this Section and 
the nominal frequency of any cable sys¬ 
tem carrier or signal component capable 
of delivering peak power equal to or 
greater than 10* watte shall be main¬ 
tained or exceeded at all times. The min¬ 
imum frequency offsets are as follows: 

Minimum 

Frequencies: frequency offaetn 

108-118 MHz....- 1 „ 

328 0-3354 MHz .[ + |T|) kHz. 

118-138 MHz . } 

225-3286 MHz -} (100 + |T|) kH*. 

335.4-400 MHz . J 

In this table, IT1 is the absolute value 
of the frequency tolerance of the cable 
television signal. The actual frequency 
tolerance will depend on the equipment 
and operating procedures of the cable 
system, but in no case shall the fre¬ 
quency tolerance T exceed ±25 kHz in 
the bonds 108-136 and 225-400 MHz. 

2. A new $ 76.611 is added as follows: 

§ 76.611 Operation near certain aero* 
nautical and marine emergency radio 
frequencies 

The transmission of carriers or other 
signal components capable of delivering 
peak power equal to or greater than 10"* 


FEDERAL REGISTER, VOl. 42, NO. 151—TUESDAY, AUGUST 15, 1922 



















41296 


RULES AND REGULATIONS 


watts at any point In a cable television 
system is prohibited within 100 kHz of 
the frequency 121.5 MHz, and is pro¬ 
hibited within 50 kHz of the two fre¬ 
quencies 156.8 MHz and 243.0 MHz. 

3. Section 76.613 is revised to read as 
follows: 

§ 76.613 Interference from a cable tele- 
vUton ayrteiu. 

(a) Harmful interference is any emis¬ 
sion, radiation or induction which en¬ 
dangers the functioning of a radionavi- 
gation service or of other safety services 
or seriously degrades, obstructs or re¬ 
peatedly interrupts a radlocommunica¬ 


tion service operating in accordance with 
this chapter. 

<b) The operator of a cable television 
system that causes harmful interference 
shall promptly take appropriate meas¬ 
ures to eliminate the harmful interfer¬ 
ence. 

(c) If harmful interference to radio 
communications involving the safety of 
life and protection of property cannot 
be promptly eliminated by the applica¬ 
tion of suitable techniques, operation of 
the offending cable television system or 
appropriate elements thereof shall im¬ 
mediately be suspended upon notifica¬ 
tion by the Engineer in Charge <EIC) 


of the Commission’s local field office, and 
shall not be resumed until the interfer¬ 
ence has been eliminated to the satis¬ 
faction of the EIC. When authorized by 
the EIC. short test operations may be 
made during the period of suspended 
operation to check the efficacy of re¬ 
medial measures. 

<d> The cable television system oper¬ 
ator may be required by the EIC to 
prepare and submit a report regarding 
the cause*s) of the interference, correc¬ 
tive measures planned or taken, and the 
efficacy of the remedial measures. 

|FR Doc.77-23455 Filed 8-15-77:8:45 am) 
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This section of the FEDERAL REGISTER contains notice* to tha public of the proposed issuance of rules and regulations. The purpose of 
these notices is to give Interested persons an opportunity to participate in the rule making prior to the adoption of the final rules. 


FEDERAL TRADE COMMISSION 

[ 16 CFR Part 13 ] 

(File No. 742 31841 

2AYRE CORP. 

Consent Agreement With Analysis To Aid 
Public Comment 

AGENCY: Federal Trade Commission. 
ACTION: Provisional consent agreement 

SUMMARY: In settlement of alleged vio¬ 
lations of Federal law prohibiting unfair 
acts and practices and unfair methods of 
competition, this provisionally accepted 
consent order, among other things, would 
require a Framingham, Mass, operator of 
a discount department store chain to 
cease failing to have. In each store 
covered by advertisements, all advertised 
items available for sale at or below ad¬ 
vertised price. In reasonably sufficient 
quantities to meet anticipated demand: 
to conspicuously post advertisements and 
prescribed notices at store entrances and 
checkout counters; maintain business 
records for a three-year period: and In¬ 
stitute a surveillance program to en¬ 
sure that its stores’ business practices 
conform to the terms of the order. 

DATE: Comments must be received on 
or before October 13. 1877. 

ADDRESS: Comments should be directed 
to: Office of the Secretary, Federal 
Trade Commission, 6th & Pennsylvania 
Ave.. N.W., Washington. D.C. 20580. 

FOR FURTHER INFORMATION CON¬ 
TACT; 

William M. Gibson. Director. Boston 
Regional Office, Federal Trade Com¬ 
mission. 150 Causeway St., Room 1301, 
Boston, Mass. 02114, 617-223-6621. 

SUPPLEMENTARY INFORMATION; 
Pursuant to Section 6(f) of the FTC Act, 
38 SUL 721,15 UB.C. 46 and 5 2.34 of the 
Commission’s Rules of Practice (16 CFR 
2.34), notice is hereby given that the 
following consent agreement containing 
a consent order to cease and desist and 
an explanation thereof, having been 
filed with and provisionally accepted by 
the Commission, has been placed on the 
public record for a period of sixty (60) 
days. Public comment is invited. Such 
comments or views will be considered by 
the Commission and will be available for 
inspection and copying at Its principal 
office In accordance with Section 4.9(b) 
(14) of the Commission’s Rules of Prac¬ 
tice (16 CFR 4.9(b) (14)). 

Uwtd State! or Aurica Brroaz Fedzbal 
Tiaoe Commission 

In the matter of Zayre Corp . a corpora¬ 
tion. 

File No. 742 3184. 


AcmMiKT Containing Consent Oaocx to 
Ceass and Desist 

The Federal Trade Commission having Ini¬ 
tiated an investigation of certain acts and 
practices of Zayre Corp., a corporation, and 
it now appearing that said corporation, here¬ 
inafter sometimes referred to as proposed 
respondent. Is willing to enter Into an agree¬ 
ment containing an order to cease and desist 
from the use of the acts and practices being 
Investigated. 

It U hereby agreed by and between Zayre 
Corp.. by Its duly authorised officer, and 
tu attorney, and counsel for the Federal 
Trade Commission that: 

1. Proposed respondent Zayre Corp. Is a 
corporation organised, existing and doing 
business under and by virtue of the laws 
of the State of Delaware, with a principal 
office located at 770 Cochltuate Rood. Fram¬ 
ingham. Massachusetts. 

2. Proposed respondent admits all the Ju¬ 
risdictional facts set forth In the draft of 
complaint here attached. 

3. Proposed respondent waives: 

(a) Any further procedural steps; 

(b) The requirement that the Commis¬ 
sion’s decision contain a statement of find¬ 
ings of fact and conclusions of law: and 

(c) All rights to seek Judicial review or 
otherwise to challenge or contest the valid¬ 
ity of the order entered pursuant to this 
agreement. 

4. This agreement shall not become a part 
of the official record of the proceeding un¬ 
less and until It Is accepted by the Com¬ 
mission. Of this agreement is accepted by 
the Commission it, together with the drart 
of complaint contemplated thereby, will be 
placed on the public record for a period of 
sixty (80) days and Information In respect 
thereto publicly released; and such accept¬ 
ance may be withdrawn by the Commission 
If. within thirty (80) days after the sixty 
day period, comments or views submitted 
to the Commission disclose facts or consid¬ 
erations which indicate that the order con¬ 
tained In the agreement is inappropriate, 
improper, or Inadequate. 

6. This agreement Is for settlement pur¬ 
poses only and does not constitute an admis¬ 
sion by proposed respondent that the law 
has been violated as alleged In the draft 
of complaint here attached. 

6. This agreement contemplates that, tf it 
Is accepted by the Commies loo, and If such 
acceptance Is not subsequently withdrawn 
by the Commission pursuant to the pro¬ 
visions of Section 2.34 of the Commission’s 
Rules, the CVMnmfcadon may. without further 
notice to proposed respondent, (1) issue lie 
complaint corresponding in form and sub¬ 
stance with the draft of complaint here at¬ 
tached and Its decision containing the fol¬ 
lowing order to cease and desist in dispo¬ 
sition of the proceeding and (2) make Infor¬ 
mation public In respect thereto. When so 
entered, the order to cease and dertst shall 
have the same force and effect fluid may be 
altered, modified or set aside in the same 
manner and within the earn* time provided 
by statute for other orders. The order shall 
become final upon eervice. Mailing of the 
complaint and decision containing the 
agreed-to order to proposed respondent’s 


address as stated In this agreement shall 
constitute service. Proposed respondent 
waives any right he may have to any other 
manner of service. Tho complaint may be 
used In construing the terms of the order, 
and no agreement, understanding, represen¬ 
tation. or interpretation not contained In the 
order or the agreement may be used to vary 
or contradict the terms of the order. 

7. Proposed respondent has read the pro¬ 
posed complaint and order contemplated 
hereby, and understands that once the order 
has been Issued. It will be required to file one 
or more compliance reports showing that it 
has fully compiled with the order, and that 
it may be liable for a civil penalty In the 
amount provided by law for each violation 
of the order after it becomes final. 

Order 

It is ordered. That: respondent Zayre Corp., 
its successors and assigns, and lts officers, 
agents, representatives and employees di¬ 
rectly or through any corporation, sub¬ 
sidiary, division or other device, do forthwith 
cease and desist from representing In any ad¬ 
vertisement. by any means, that any product 
la available for aale to the public at 1U Zayre 
depflutment stores at any price unless: 

1. Each advertised Item is readily available 
for sale to the public In the selling area of 
each store covered by the advertisement at 
or below the advertised price; and 

2. Bach advertised Item, which 1 a usually 
and customarily individually marked with a 
price, is individually, clearly, and conspic¬ 
uously market with a price which is at or 
below the advertised price; provided, how¬ 
ever. 

(a) An item shall be deemed readily avail¬ 
able for sale to the public, although not in 
the selling area of each store covered by the 
advertisement, if a clear and conspicuous 
notice Is posted In tho area where the Item 
Is regularly displayed stating that the Item 
U in stock or, in the oase of an Item which 
Is customarily delivered. In the warehouse 
customarily servicing said store, and may be 
obtained upon request, and said Item Is 
furnished on request; 

(b) An Item shall not be deemed unavail¬ 
able if respondent maintains and furnishes 
or makes available for inspection and copy¬ 
ing upon the request of the Federal Trade 
Commission, such records as will show that: 
(l) the advertised items were delivered to 
its stores In quantities sufficient to meet 
reasonably anticipated demand but were 
‘•■old out”, or the advertised Items were ad¬ 
vertised with a limit on the available quan¬ 
tity thereof In each store and said Items 
were delivered to the stores In the Advertised 
quantities but were "sold out”, or (U) the 
advertised Items were ordered but not deliv¬ 
ered due to circumstances beyond respond¬ 
ent's reasonable control, and that, upon 
knowledge of such nondelivery, respondent 
acted Immediately to contact the media to 
revise the advertisement or proposed adver¬ 
tisement to reflect the limited availability 
or unavailability of each advertised item 
and. If revision of the advertisement wae not 
reasonably possible, respondent immediately 
offered to customers on inquiry a Tain 
check” for each unavailable item which en¬ 
titled the holder to purchase the Item In the 
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new future at or below the advertised price. 
Respondent may immediately offer to a dis¬ 
appointed customer another item or Items of 
equal or better value at a reduced price 
which la at or below the advertised price, 
which the customer may elect to accept In 
lieu of a "rain check." 

Respondent shall be deemed to have 
shown, although not limited to such a show¬ 
ing, that tt delivered an Item to a store in 
quantities sufficient to meet "reasonably an- 
Uclpatcd demand", for the purposes of this 
order. In a particular advertisement period 
If It maintains records showing that it had 
available that Item In 1U stores during that 
advertisement period In quantities equal to 
or greater than the quantities of that item 
•old by its stores during the Isat preceding 
comparable advertisement period. 

The phrase, "quantities of that Item sold 
by Its stores during the • • • advertisement 
period," means the sum of the number of 
units In the closing Inventory of the stores 
after closing hours on the night before the 
first day of the advertisement period, plus 
the number of units delivered to the stores 
drulng the advertisement period, plus the 
number of "rain checks" issued for that 
Item during the advertisement period, and 
minus the number of units in the closing 
Inventory of the stores after closing hours on 
the last day of the advertisement period. 

The phrase, "last preceding comparable 
advertisement period" means, for a partic¬ 
ular item, the last preceding advertisement 
period (during which the item was adver¬ 
tised) that Is most comparable to the par¬ 
ticular advertisement period, considering 
the time of the year, the week of the month, 
weather conditions, the nature of the item, 
the amount of the price reduction, the loca¬ 
tion of the advertisement for the Item with 
reference to the advertisement as a whole, 
the type else of the advertisement for the 
Item, the availability of a coupon, the loca¬ 
tion of the product within the stores, and 
any other relevant factors affecting a custo¬ 
mer's buying habits. 

If respondent or any of Its employees, 
agents or representatives are not advised of 
an alleged Instance of unavailability through 
any source Including the Federal Trade 
Commission within three months of Its oc¬ 
currence. It shall be presumed that the rec¬ 
ords called for by this proviso were In the 
possession of respondent showing (1) or 
(11). unless clew and convincing evidence 
establishes the contrary. 

(c) If any advertisement Includes two or 
more stores, a product shall not be deemed 
unavailable or mispriced If such advertise¬ 
ment contains a specific exemption with re¬ 
spect to said product and identifies each 
store In which the product la not available. 

(d) If any advertised Item is placed for 
sale In a large stack, pyramid or other spe¬ 
cial display containing a great number of 
such items, all of the items need not be in¬ 
dividually marked at or below the adver¬ 
tised price, if the items not marked individ¬ 
ually at or below the advertised price are so 
situated that It would be difficult or Impossi¬ 
ble for a customer to select an unmarked 
item. 

(e) An advertised item which la usually 
and customarily individually marked with a 
price, need not be marked with the adver¬ 
tised price but may remain marked at Its 
regular price If both (!) a conspicuous sign 
at the site of the display of such item clearly 
discloses that the Item is. "as advertised" 
or "on sale" or words of similar import aa 
appropriate, clewly discloses the advertised 
price, and clewly states that the cashiers 
know the sale price; and (11) the cashiers do 
In fact have a written list containing such 
•ale price, have been Instructed to charge 
the # aale price for said item, and do in fact 
charge the customer the'sale price. 


It it further ordered , That: for a period of 
two (2) years from the date this order be¬ 
comes final, during the effective period of 
each advertisement which represents that 
any product is available at respondent's de¬ 
partment stores, respondent shall post con¬ 
spicuously (a) at or near each doorway 
affording entrance to the public a copy of 
the advertisement and. (b) at or near each 
door affording entrance to the public and at 
or new the place where customers pay for 
merchandise, a notice stating that: 

"It Is our policy to have all items adver¬ 
tised readily available for sale at or below 
the advertised price. If any advertised Item 
that you wish to purchase Is unavailable, 
except where quantity limitations are indi¬ 
cated in the advertisement, we will offer you 
a raincbeck which will enable you to pur¬ 
chase the Item, or an Item of comparable or 
better value, at or below the advertised price 
In the new future. We may immediately of¬ 
fer you a similar product of equal or better 
value which you may purchase at or below 
the advertised price, but you may choose a 
raincbeck if you wish. 

If you have any questions, please speak to 
the store manager or customer service man¬ 
ager." 

It it further ordered. That: for a period of 
two (2) years from the date this order be¬ 
comes final respondent shall cause the fol¬ 
lowing statement to be clewly and conspicu¬ 
ously set forth In each written advertisement 
which represents that items we availsbla 
for sale at a stated price at any of Its depart¬ 
ment stores. 

"It Is our policy to have each of these ad¬ 
vertised items readily available for sale at or 
below the advertised price In each Zayre 
store, except as specifically noted In this ad." 

tt it further ordered. That: 

(1) Respondent shall forthwith deliver a 
copy of this order to each of its operating 
divisions and to each of Its present and fu¬ 
ture officers and other personnel In its orga¬ 
nizations down to the level of and Including 
assistant store managers who, directly or In¬ 
directly. have any supervisory responsibilities 
ss to Individual department stores of re¬ 
spondent, or who are engaged In any aspect 
of preparation, creation, or placing of adver¬ 
tising, and that respondent shall secure a 
signed statement acknowledging receipt of 
said order from each such person; 

(2) Respondent shall institute and main¬ 
tain a program or continuing surveillance 
adequate to reveal whether the business 
practices of each of its department stores 
conform to this order, and shall confer with 
any duly authorized representative of the 
Commission pertaining to such program 
when requested to do so by a duly authorized 
representative of the Commission: 

(3) Respondent shall, for a period of three 
(3) yean subsequent to the date of this 
order: 

(a) Maintain business records which show 
the efforts taken to insure continuing com¬ 
pliance with the terms and provisions of this 
order: 

(b) Grant any duly authorized representa¬ 
tive of the Federal Trade Commission access 
to all such business records; 

(c) Furnish to the Federal Trade Commis¬ 
sion copies of such records which we re¬ 
quested by any of its duly authorized repre¬ 
sentatives; 

(4) Respondent shall, all other provisions 
of this order notwithstanding, on or before 
each of the first three (3) anniversary dates 
on which this order becomes final file with 
the Commission a report. In writing, setting 
forth in detail the manner and form in which 
it haa complied with this order in preceding 
the yew. 

It it further ordered That respondent shall 
.notify the Commission at least thirty (30) 


days prior to any proposed change in the 
respondent, such as dissolution, assignment 
or sale resulting In the emergence of a suc¬ 
cessor corporation, the creation or dissolu¬ 
tion of subsldlwles or any other change in 
the respondent, which may affect compliance 
obligations wising out of this order. 

Zatxx Cose. 

(File No. 742 3143] 

AN ALT SIS OF PROPOSED CONSENT OBOES TO AID 
PUBLIC COMMENT 

The Federal Trade Commission has ac¬ 
cepted an agreement to a proposed consent 
order from Zayre Corp„ a Delaware corpora¬ 
tion with an office and principal place of 
business In Framingham. Massachusetts. 

The Proposed consent order haa been 
placed on the public record for sixty (30) 
days for reception of comments by Inter¬ 
ested parties and the public. Comments re¬ 
ceived during this period will become pwt of 
the public record. After sixty (30) days, the 
Commission will again review the agreement 
and the comments received and will decide 
whether It should withdraw from the agree¬ 
ment or make final the agreements pro¬ 
posed order. 

Zayre Corp. Is engaged In the operation of 
discount department stores in 23 states. Its 
newspaper advertisements and supplements 
regularly Hat and depict clothing, hard goods 
and other general merchandise and state 
the price at which such items will be offered 
for sale during a specific period of time. 

The complaint accompanying the proposed 
order alleges that Zayre Corp. failed to have 
had. In every Instance, each of the advertised 
Items listed In its advertisements readily 
available for sale to customers and readily 
and conspicuously available for sale at prices 
which were at or below the advertised prices 
during the effective period of the advertise¬ 
ments. 

The consent order requires Zayre Corp. to 
make advertised Items readily available for 
sale to the public, to mark each advertised 
Item with a price which Is at or below the 
advertised price and to sell advertised Items 
at the advertised price. Exceptions make 
provision for unanticipated demand, cir¬ 
cumstances beyond Zayre Corp/s reasonable 
control, and limitations clewly set forth In 
the advertisements. 

The order also requires Zayre Corp. to post 
In Its stores copies of advertisements, notices 
of Zayre Corp.'s policy on availability of ad¬ 
vertised items, and the availability of "rain 
checks" for items not available. Other pro¬ 
visions of the order are designed to ensure 
Zayre Corp.'s compliance with it. 

The public's attention Is directed to the 
Commission's statement which accompanied 
Its acceptance of consent agreements from 
The Kroger Co., Fisher Foods, Inc.. Food 
Fair Stores, Inc. and 8hop-Rlte Foods, Inc. 
which were announced on May 9, 1977, 
wherein the Commission pointed out that, 
although the orders differed in some respect* 
from one another, it believed that they all 
provided methods for achieving increased 
availability and accurate pricing of sale items 
and for bringing different chains Into sub¬ 
stantial compliance with the Trade Regula¬ 
tion Rule concerning Retail Food Store Ad¬ 
vertising and Marketing Practices. 

The purpose of this analysis is to facilitate 
public comment on the proposed order and 
It is not Intended to constitute an official 
interpretation of the agreement and pro¬ 
posed order or to modify in any way their 
terms. 

Carol M. Thomas, 

Secretary . 

(PR Doc.77-23320 Filed 3-11-77;8:46 am) 
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DEPARTMENT OF HEALTH, 
EDUCATION. AND WELFARE 
Food and Drug Administration 
[21 CFR Parts 182, 184. 186] 

(Docket No. 77N-0132J 

CALCIUM OXIDE AND CALCIUM 
HYDROXIDE 

Proposed Affirmation of GRAS Status as 
Human Food Ingredients 

AGENCY: Pood and Drug Administra¬ 
tion. 

ACTION: Proposed rule. 

SUMMARY: This proposal would affirm 
that calcium oxide and calcium hydrox¬ 
ide are generally recognized as safe 
(GRAS) as direct human food ingre¬ 
dients. In addition, this proposal would 
affirm the GRAS status of calcium hy¬ 
droxide as an indirect human food 
ingredient. 

DATE: Comments by October 17. 1977. 

ADDRESS: Written comments to the 
Hearing Clerk (HFC-20), Food and Drug 
Administration, Rm. 4-65, 5600 Fishers 
Lone, Rockville, Md. 20857. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Corbin I. Miles, Bureau of Foods (HFF- 
335), Food and Drug Administration. 
Department of Health. Education, and 
Welfare. 200 C St. SW. Washington. 
D.C. 20204, 202-472-4750. 

SUPPLEMENTARY INFORMATION: 
The Food and Drug Administration is 
conducting a comprehensive safety re¬ 
view of direct and indirect human food 
ingredients classified as generally recog¬ 
nized as safe (GRAS) or subject to a 
prior sanction. The Commissioner of 
Food and Drugs has issued several notices 
and proposed regulations, published in 
the Federal Register of July 26.1973 (38 
FR 20040). initiating this review. Pur¬ 
suant to this review', the safety of cal¬ 
cium oxide and calcium hydroxide has 
been evaluated. In accordance with the 
provisions of 5 170.35 (21 CFR 170.35, 
formerly 21 CFR 121.40 prior to recodi- 
ftcatlon published in the Federal Regis¬ 
ter of March 15,1977 (42 FR 14302)), the 
Commissioner proposes to affirm the 
GRAS status of these ingredients. 

Calcium oxide and calcium hydroxide 
are closely related chemical substances in 
that calcium oxide (lime) reacts with 
water at ambient temperatures to form 
the slightly water-soluble calcium hy¬ 
droxide (slaked lime). Calcium hydrox¬ 
ide readily absorbs carbon dioxide to 
form the water-insoluble calcium car¬ 
bonate (limestone). When calcium hy¬ 
droxide or calcium carbonate is heated, it 
loses water and/or carbon dioxide to re¬ 
form calcium oxide. 

Calcium oxide and calcium hydroxide 
are used in food for pH control. Calcium 
oxide is also used In food as a texturizing, 
firming, and antlcaklng agent 
Ca lcium oxide is listed in 3 182.5210 (21 
CFR 182.5210, formerly 21 CFR 121.101 
<d) (5) prior to recodlflcation published 
In the Federal Register of March 15. 
1977 <42 FR 14302)) as GRAS for use as a 


nutrient and/or dietary supplement and 
in 3 182.1210 (formerly 21 CFR 121.101 
(d) (8) prior to recodification) as a mul¬ 
tiple purpose GRAS food substance, pur¬ 
suant to regulations published in the 
Federal Register of November 20, 1959 
< 24 FR 9368). Calcium hydroxide is listed 
in 3 182.1205 (formerly 3 121.101(d)(8) 
prior to recodification > as a multiple pur¬ 
pose. GRAS food additive, pur¬ 
suant to regulations published in the 
Federal Register of November 20. 1959 
(24 FR 9368). Calcium hydroxide is re¬ 
ferred to in 3 182.90 (formerly 21 CFR 
121.101(h) prior to recodification). pur¬ 
suant to regulations published in the 
Federal Register of June 17,1961 (26 FR 
5421 >, as a GRAS substance migrating to 
food from paper and paperboard prod¬ 
ucts used in food packaging. In addition, 
calcium hydroxide is regulated in 3 176.- 
210 (formerly 21 CFR 121.2519(d)(2) 
prior to recodification), pursuant to reg¬ 
ulations published in the Federal Reg¬ 
ister of August 30. 1961 (26 FR 8100), as 
a substance permitted for use in the 
formulation of defoaming agents used 
in the manufacture of paper and paper- 
board used for packaging, transporting, 
or holding food. 

A representative cross-section of food 
manufacturers was surveyed to deter¬ 
mine the specific foods in which calcium 
oxide and calcium hydroxide were used 
and the levels of usage. Information 
from surveys of consumer consumption 
was obtained and combined with the 
manufacturing information to obtain 
an estimate of consumer exposure to 
these ingredients. The total amounts of 
calcium oxide and calcium hydroxide 
used in food in 1970 were reported to 
be 17.181,600 and 1,454,000 pounds, re¬ 
spectively. 

Calcium oxide and calcium hydroxide 
have been the subjects of a search of 
the scientific literature from 1920 to the 
present. The parameters used in the 
search were chosen to discover any 
articles that considered (1) chemical 
toxicity. <2) occupational hazards. (3) 
metabolism, (4) reaction products. (5) 
degradation products. (6) any reported 
carcinogenicity, teratogenicity, or mu¬ 
tagenicity. (7) dose response. (8) re¬ 
productive effects, (9) histology. (10) 
embryology. (11) behavioral effects. (12) 
detection and (13) processing. A total 
of 108 abstracts on calcium oxide and 
calcium hydroxide was reviewed, and 10 
particularly pertinent reports from the 
literature survey have been summarized 
in a scientific literature review. 

The scientific literature review shows, 
among other studies, the following in¬ 
formation as summarized in the report 
of the Select Committee on ORAS Sub¬ 
stances (hereinafter referred to as the 
Select Committee), selected by the Life 
Sciences Research Office of the Fed¬ 
eration of American Societies for Ex¬ 
perimental Biology: 

The Select Committee has found no re¬ 
port* of experiments specifically designed to 
determine the toxicity, mutagenicity, tera¬ 
togenicity. or carcinogenicity in relation to 
short-term feeding of calcium oxide. Similar 
reports are also unavailable on calcium hy¬ 
droxide, with the exception of a report on 
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acute toxicity In the rat. In the absence of 
specific studies, there U no reason to suspect 
calcium as supplied by these two compounds 
would be different with respect to absorption 
and metabolism than calcium from other In¬ 
organic calcium compounds used as nutri¬ 
ents. 

Because the food uses of calcium hydroxide 
cannot result In the exposure of animals and 
man to the caustic action of saturated or 
unbuffered calcium hydroxide solutions, 
most reports of the exposure of biological 
systems to such solutions are not relevant to 
an evaluation of the health aspects of the 
use of calcium hydroxide in foods. 

The oral LD„ In rats for calcium hydroxide 
has been reported as 7.340 mg per kg body 
weight (range: 4.830 to 11,140 mg per kg 
body weight). The calcium hydroxide was 
administered in water < 100 mg per ml) which 
is greatly In excess of It* solubility (1.85 mg 
per ml water at 0* C). Since calcium oxide 
forms calcium hydroxide In aqueous solu¬ 
tion. Its acute toxicity should be similarly 
low if the pH is controlled as it is when used 
in food. 

Negative results were reported in one test 
for carcinogenicity of solid calcium hydroxide 
applied to hamster cheek pouches. Hamster 
cheek pouches were treated with 260 mg of 
calcium hydroxide per day for five days a 
week for two weeks: treatment was reduced 
to three times a week between the 2nd and 
40th weeks of treatment six animals were 
treated for 81 weeks. All of the hamsters 
developed pouch lesions; three of the lesions 
progressed to distinct cellular atypla. Small 
foci of atypical cells In the squamous epi¬ 
thelium showed loos of cellular polarity and 
cells in the banal layer were hyperchromatlc 
and fusiform. The authors "did not consider 
that these lesions were prelnvaslve cancer." 
The hamsters lived their normal lifespans 
without developing frank neoplasia. 

The use of calcium oxide for the treatment 
of maize (lime-treated maize) causes some 
degradation of nicotinic acid, riboflavin, and 
thiamin, but the proportion of the total nico¬ 
tinic acid In an available form is Increased. 
This problem was studied in relation to the 
pellagragenlc properties of maize The nutri¬ 
tive deficiency of the treated maize mani¬ 
fested itself in rats in the form of growth 
rate depression. The rate depression, when 
compared to maize-fed controls receiving a 
vitamin B supplement, was reversed by the 
addition of riboflavin to the diet, or partially 
reversed by adding thiamin. 

Calcium hydroxide Is effective in reducing 
the growth-depressing activity of two per¬ 
cent tannic acid fed in a basal diet to day- 
old chicks If the calcium hydroxide (0.087 
percent) Is first mixed as a slurry with the 
tannla acid. The authors speculated that un¬ 
der the alkaline conditions tannic acid and 
naturally present phenolic compounds were 
oxidized to less toxic compounds. 

All the available safety Information on 
calcium oxide and calcium hydroxide has 
been carefuly evaluated by qualified scien¬ 
tists of the Select Committee. It is the opin¬ 
ion of the Select Committee that: 

Calcium oxide and calcium hydroxide as 
used In foods contribute to the total bio¬ 
logically available dietary calcium. No evi¬ 
dence has been found that demonstrates 
these compounds have adverse nutritional 
Implications in the overall dietary intake 
of cations. Thus, normal physiological mech¬ 
anisms that control calcium metabolism 
allow man to utilize these sources of calcium. 

It is the conclusion of the Select Com¬ 
mittee that there is no evidence in the 
available information on calcium oxide 
and calcium hydroxide that demon¬ 
strates or suggests reasonable grounds to 
suspect a hazard to the public when they 
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are used as direct or Indirect food in¬ 
gredients at levels that arc now current 
or that might reasonably be expected in 
the future. The Commissioner concurs 
with this conclusion based upon his own 
evaluation of all available Information on 
calcium oxide and calcium hydroxide 
(including the results of mutagenic and 
teratogenic evaluations of calcium oxide, 
which were not available when the Se¬ 
lect Committee formed its conclusions)« 
Copies of the evaluations, as well as all 
other relevant data, are on file with the 
Hearing Cleric. Pood and Drug Adminis¬ 
tration. The Commissioner therefore 


i Price Kib)*ct to chanf*. 

This proposed action does not affect 
the present use of calcium oxide and 
calcium hydroxide for pet food or animal 
feed, and it does not affect the regulated 
use of calcium hydroxide as a defoaming 
agent, or as a component thereof, In the 
manufacture of paper and paperboard 
food packaging materials (21 CFR 
176.210). 

Calcium oxide is listed under $ 182.5210 
as a nutrient and/or dietary supplement 
and under ft 182.1210 as a multiple pur¬ 
pose GRAS food substance. The Commis¬ 
sioner has determined that such a con¬ 
current listing is duplicative and. 
therefore, is proposing that § 182.5210 
be deleted. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201(8), 
409, 701(a). 52 Stat. 1055. 72 Stat. 1784- 
1788 as amended (21 U.S.C. 321 (s). 348. 
371(a))) and under auth ority delegated 
to the Commissioner (21 CFR 5.1). it is 
proposed that Parts 182. 184, and 186 be 
amended as follows: 

PART 182—SUBSTANCES GENERALLY 
RECOGNIZED AS SAFE 

6 182.3210 [Revoked] 

1. Part 182 Is amended by revoking 
ft 182.5210 “Calcium oxide." 


PART 184—DIRECT FOOD SUBSTANCES 

AFFIRMED AS GENERALLY RECOG¬ 
NIZED AS SAFE 

2. Part 184 Is amended by adding 
ftft 184.1205 and 184.1210 to read as 
follows: 

§ 184.1205 Calcium hydroxide. 

(a) Calcium hydroxide (Ca(OR)* 
CAS Register No. 001305-62-0) Is com¬ 
monly referred to as slaked lime or cal¬ 
cium hydrate. It is produced by the hy¬ 
dration of lime. 

<b> The Ingredient meets the specifi¬ 
cations of the Food Chemicals Codex, 2d 
Ed. (1972) , l 


* Copies may be obtained from: National 
Academy of Science*. 2101 Constitution Are. 
NW., Washington. DC. Zowo7. 


concludes that no change in the current 
GRAS status of calcium oxide and cal¬ 
cium hydroxide Is Justified. 

Copies of the scientific literature re¬ 
view and the report of the Select Com¬ 
mittee on calcium oxide and calcium hy¬ 
droxide. as well as copies of the muta¬ 
genic and teratogenic evaluations of cal¬ 
cium oxide, are available for review at 
the office of the Hearing Clerk (HFC- 
20). Pood and Drug Administration, and 
may be purchased from the National 
Technical Information Service, 5285 
Port Royal Rd., Springfield, Va. 22151, 
as follows: 


(c) The Ingredient is used as a firming 
agent as defined In ft 170.3(o) (10) of this 
chapter, flavor enhancer as defined In 
5 170.3(o) (11) of this chapter, flavoring 
agent and adjuvant as defined In 
ft 170 . 3 ( 0 ) (12) of this chapter, formu¬ 
lation aid as defined in ft 170.3<o) (14) of 
this chapter, nutrient supplement as de¬ 
fined in ft 170.3(0) (20) of this chapter. 
pH control agent as defined in ft 170.3 
(o) (23) of this chapter, and processing 
aid as defined in ft 170.3(o) (24) of this 
chapter. 

(d> The ingredient is used in food at 
levels not to exceed good manufacturing 
practice. Current good manufacturing 
practice results in a maximum level, as 
served, of: 0.01 percent for alcoholic bev¬ 
erages as defined In ft 170.3(n) (2) of this 
chapter. 1.0 percent for coffee and tea as 
defined In ft 1703(n> (7) of this chapter, 
0.45 percent for dairy product analogs as 
defined to ft 170.3<n) (10) of this chapter, 
0.9 percent for grain products as pastas 
as defined to ft 1703(n) (23) of this chap¬ 
ter. 03 percent to milk products as de¬ 
fined to ft 1703(n) (31) of this chapter, 
0.075 percent for plant protein products 
as defined to 5170.3(n) (33) of this chap¬ 
ter, 0.9 percent for snack foods as defined 
to ft 170.3(D) (37) of this chapter, 0.004 
percent for soft candy as defined In 
ft 1703(D) (38) of this chapter, 03 per¬ 
cent for soups and soup mixes as defined 
to ft 1703(n) (40) of this chapter, and 
0.001 percent or less for all other food 
categories. 

§ 184.1210 Calcium oxide. 

(a) Calcium oxide (CaO, CA8 Register 
No. 001305-78-8) is commonly referred 
to as lime, quick lime, burnt lime, or calx. 
It Is produced from calcium carbonate, 
limestone, or oyster shells by calcination 
at temperatures of 1700-2450* F. 

(b) The Ingredient meets the specifi¬ 
cations of the Food Chemicals Codex. 2d 
Ed. (1972 )} 

(c) The Ingredient Is used as an anti¬ 
caking and frec-flow agent as defined to 
ft 1703(c)(1) of this chapter, firming 
agent as defined to ft 1703(0) (10) of this 
chapter, nutritive supplement as defined 


to ft 170.3(o) (20) of this chapter. pH con¬ 
trol agent as defined to ftl703(o) (23) of 
this chapter, and texturlzer as defined to 
ft 1703(0) (32) of this chapter. 

<d> The Ingredient is used to foods 
at levels not to exceed good manufactur¬ 
ing practice. Current good manufactur¬ 
ing practice results to a maximum level, 
as served, of: 0.03 percent for nonalco¬ 
holic beverages and beverage bases as 
defined In ft 170.3(n> (3) of this chapter, 
0.06 percent for grain products and pas¬ 
tas as defined to ft 170.3(n) (23) of this 
chapter, 0.075 percent for milk products 
as defined to ft 1703(n) (31) of this chap¬ 
ter, 0.03 percent for soft candy as defined 
to ft 170.3(n)(38) of this chapter, and 
0.01 percent or less for all other food 
categories. 


PART 186—INDIRECT FOOD SUBSTANCES 

AFFIRMED AS GENERALLY RECOG* 

N1ZED AS SAFE 

3. Part 186 is amended by adding 
ft 186.1205 to read as follows: 

§ 186.1203 Calcium hydroxide. 

(a) Calcium hydroxide (Ca(OH)* 
CAS Reg. No. 001305-62-0) is commonly 
referred to as slaked lime or calcium hy¬ 
drate. It Is produced by the hydration of 
lime. 

(b) The ingredient meets the specifi¬ 
cations of the Food Chemicals Codex, 
2d Ed. (1972). 1 

(c) The Ingredient Is used or Intended 
for use as a constituent of paper and 
paperboard food-contact surfaces. 

(d) The Ingredient mlgrantes to the 
packaged or wrapped food at levels not 
to exceed good manufacturing practices. 

The Commissioner hereby gives notice 
that he is unaware of any prior sanction 
for the use of these Ingredients to foods 
under conditions different from those 
proposed herein. Any person who Intends 
to assert or rely on such a sanction shall 
submit proof of its existence to response 
to this proposal. The regulation proposed 
above will constitute a determination 
that excluded uses would result to adul¬ 
teration of the food to violation of sec¬ 
tion 402 of the act, and the failure of 
any person to come forward with proof 
of such an applicable prior sanction in 
response to this proposal constitutes a 
waiver of the right to assert or rely on 
such sanction at any later time. This no¬ 
tice also constitutes a proposal to es¬ 
tablish a regulation under Part 181, in¬ 
corporating the same provisions, to the 
event that such a regulation is deter¬ 
mined to be appropriate as a result of 
submission of proof of such an applicable 
prior sanction to response to this pro¬ 
posal. 

Interested persons may, on or before 
October 17. 1977 submit to the Hearing 
Clerk < HFC-20), Food and Drug Ad¬ 
ministration. Rm. 4 65. 5600 Fishers 
Lane. Rockville. Md. 20657, written com¬ 
ments regarding this proposal. Four 
copies of all comments shall be sub¬ 
mitted. except that individuals may sub¬ 
mit stogie copies of comments, and shall 
be Identified with the Hearing Clerk 


Title 

Order No. 

Price coda 

Prloa > 

r«]ritrm oxide am! exlchnn hydroxide (arimtlflc IKeratoie review)- 

Calcium oxide end cekiura hydroxide (report of >eUct committee). 

Calcium oxide (teratogenic yyaiw4|n«)_ ............. __ 

PB-2M-49VAS 

PB-34S-U7/A8 

A 03 

A03 

A 03 

S3. SO 

4.00 

Calcium oxide (mutagenic evaluation)... 

PB-24S-ttCVAa 

AOS 

LOO 
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docket number found In brackets in the 
heading of this document. Received 
comments may be seen in the above of¬ 
fice between the hours of 9 aon. and 4 
p.m„ Monday through Friday. 

NOT*—The Food and Drug Administration 
tuw determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic Impact statement under 
Executive Order 11821 and OMB Circular 
A-107. 

Dated: August 8.1977. 

Joseph P. Ha*. 

Associate Commissioner 
for Compliance. 

Not*.— Incorporation by reference provi¬ 
sions approved by the Director of the Fdzxal 
Register on July 10. 1973. Incorporated ma¬ 
terial is on file at the Federal Register's 
library. 

|FR Doc.77-23421 Filed 8-15-77:8:45 mm] 


[21 CFR Part 312] 

[Docket No. 77N-0190) 

NEW DRUGS FOR INVESTIGATIONAL USE 

Availability of Draft of Bioresearch 
Monitoring Data Collection Form 

AOENCY: Food and Drug Administra¬ 
tion. 

ACTION: Proposed rulemaking. 

SUMMARY: The Food and Drug Admin¬ 
istration <FDA> is considering revising 
the investigational new drug regulations 
to require the submission of certain in¬ 
formation on a new bioresearch moni¬ 
toring data collection form that is amen¬ 
able to a data processing storage and 
retrieval system. Before proposing 
amendments to the regulations, how¬ 
ever. FDA is testing a draft of the data 
collection form with the cooperation of 
sponsors of investigational new drugs 
(END'S). The Commissioner of Food and 
Drugs concludes that since the draft 
data collection form is being made avail¬ 
able to participants in the testing pro¬ 
gram. it should be made available to all 
interested persons. 

DATES: Comments on the draft form 
may be submitted by October 17. 1977. 

ADDRESS: Written comments on the 
draft form may be sent (preferably four 
copies) to the Hearing Clerk (HFC-20), 
Poor and Drug Administration. Rm. 
4-65, 5600 Fishers Lane. Rockville. Md. 
20857. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Terence A. Sweeney. Bureau of Drugs 
(HFD-622), Food and Drug Adminis¬ 
tration. Department of Health. Edu¬ 
cation. and Welfare. 5600 Fishers 
Lane. Rockville. Md. 20857, 301-443- 
3695. 

SUPPLEMENTARY INFORMATION: 
The Food and Drug Administration is 
considering proposing revisions to the 
investigational new drug regulations In 
5 312.1 (21 CFR 312.1) Conditions for 
exemption of new drugs for investiga¬ 
tional use, to require that certain basic 
information currently required to be sub¬ 


mitted to the agency on Form FR-1571, 
Notice of Claimed Investigational Ex¬ 
emption for a New Drug (IND), be sub¬ 
mitted on a bioresearch monitoring data 
collection form that is amenable to a 
data processing storage and retrieval 
system. Before proposing amendments 
to the regulations to provide for the 
form, however FDA. with the coopera¬ 
tion of a small number of sponsors of 
INDs. intends to test a draft of the form. 
The draft form being tested requests 
some information not presently required 
by the regulations, and its adoption may 
necessitate substantitive changes in the 
IND regulations. 

The Commissioner of Food and Drugs 
concludes that since the draft biore¬ 
search monitoring data collection form 
is being made available to some members 
of the regulated industry, it should be 
made available to all Interested persons. 
Accordingly, a copy of the draft form 
and a copy of the cover letter to partici¬ 
pants In the test have been placed on 
display in the office of the Hearing Clerk 
at the address given above, and may be 
seen in that office between the hours of 
9 a m. and 4 pm.. Monday through Fri¬ 
day. Copies of the letter and the draft 
form are available upon request from the 
Hearing Clerk. 

The participants in the test of the 
draft form are being asked to complete 
and submit the draft form for a current 
or recent IND and to comment on the 
following specific areas: 

(1) The time required to complete the 
form, including research and abstracting 
of data; (2) The availability of the data 
requested; (3) The sufficiency and clar¬ 
ity of instructions; (4) The adequacy of 
space to report relevant information; 
(5) The data organization and relation¬ 
ships within the body of the form; (6) 
The duplication of Information already 
submitted to FDA on another form; and 
(7) The overall design of the form. 

Any other person who wishes to submit 
comments on the draft form in these or 
other areas should submit them (prefer¬ 
ably four copies and identified with the 
Hearing Clerk docket number found In 
brackets in the heading of this docu¬ 
ment) to the Hearing Clerk at the ad¬ 
dress given above, on or before October 
17, 1977. Received comments that do not 
contain information exempted from pub¬ 
lic disclosure may be seen in that office 
at the times given above. Information 
submitted by test participants on cur¬ 
rent or recent IND's that is exempt from 
public disclosure will not be available to 
the public. 

Because the draft form is still under¬ 
going review within FDA. the draft copy 
on display does not represent the 
agency's final decision on this matter. 
All members of the public will be af¬ 
forded a further opportunity to com¬ 
ment when a notice of proposed rule 
making on this matter is published in the 
Federal Register. 

Dated: August 8.1977. 

Joseph P. Htle, , 
Associate Commissioner 
for Compliance. 

(FR Doc.77-23608 Filed 8-15-77:8:45 am] 


[21 CFR Part808] 

[Docket No. 7OP-0344) 

MEDICAL DEVICES 

Public Hearing on Proposed Action on Cali¬ 
fornia Application for Exemption from 
Preemption of Requirements; Extension 
of Comment Period 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Extension of time for com¬ 
ment. 

SUMMARY: This document extends to 
August 31, 1977 the time for submission 
of comments on matters discussed at a 
hearing held on July 19,1977 by the Food 
and Drug Administration (FDA). The 
hearing was on the agency's proposed ac¬ 
tion on California's application for ex¬ 
emption from preemption of the State's 
medical device requirements. 

DATE: Written comments by August 31, 
1977. 

ADDRESS: Written comments (four 
copies) to the Hearing Clerk (HFC-20), 
Food and Drug Administration, Rm. 4- 
65. 5600 Fishers Lane. Rockville, MD 
20857. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Daniel Woloshen, Bureau of Medical 
Devices (HFK-122), Food and Drug 
Administration, 8757 Georgia Avenue, 
Silver Spring. MD 20910. 301-427-7114. 

SUPPLEMENTARY INFORMATION: 
On July 19. 1977, a hearing before the 
Commissioner of Food and Drugs was 
held at FDA headquarters in Rockville. 
MD to receive comments and views from 
interested persons on the proposed ac¬ 
tion by FDA on the State of California's 
application for exemption from Federal 
preemption of the State's medical de¬ 
vice requirements. The proposed regula¬ 
tion was published in the Federal Reg¬ 
ister of February 15. 1977 (42 FR 9186) 
and the notice of hearing was published 
on May 20. 1977 (42 FR 25919). The 
regular comment period for the proposed 
action ended on April 18. 1977. and the 
record of the hearing remained open 
until August 3.1977 to permit submission 
of additional comments limited to mat¬ 
ters discussed during the hearing. 

Because of several written requests for 
an extension of the August 3 comment 
date and to allow all interested parties 
an opportunity to review and analyze the 
transcript of the proceedings, the Com¬ 
missioner* hereby grants an extension of 
the comment period until August 31, 
1977. This extension is available only for 
the purpose of allowing comments per¬ 
taining to matters discussed at the hear¬ 
ing. A copy of the transcript of the hear¬ 
ing is available at the office of the Hear¬ 
ing Clerk. 

Dated: August 15.1977. 

Joseph P. Hile. 

Associate Commissioner 
for Compliance . 

[FR Doc.77-23843 Filed 8-18-77:10:00 am] 


FEDERAL REGISTER, VOL 42, NO. 158—TUESDAY. AUGUST 18, 1977 






41302 


PROPOSED RULES 


FEDERAL COMMUNICATIONS 
COMMISSION 
[47 CFR Part 73 ] 

| Docket No 213Cr mff-4061 ] 

FM BROADCAST STATION IN OGDEN, 
UTAH 

Proposed Changes In Table of Assignment* 

AOENCY: Federal Communications 
Commission. 

ACTION: Notice of Proposed Rule Mak¬ 
ing. 

SUMMARY: FCC proposes to remove 
the reservation of Channel *9 at Ogden. 
Utah, for noncommercial educational 
use only. This action would bring a first 
commercial VHF television station to 
Ogden and results from a petition filed 
by Ashley L. Robison. d.b.a. KWIC Com¬ 
munications Company. 

DATE8: Comments must be received on 
or before September 19. 1977. and reply 
comments on or before October 11, 1977. 

ADDRESSES: Federal Communications 
Commission. Washington. D.C. 20554. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Freda Llppert Thyden, Broadcast Bu¬ 
reau. 202-632-7792. 

SUPPLEMENTARY INFORMATION: 
Adopted: August 4.1977. 

Released: August 10.1977. 

In the matter of amendment of 
f 73.606(b), Table of Assignments, Tele¬ 
vision Broadcast Stations. (Ogden, 
Utah). 

By Acting Chief, Broadcast Bureau: 

1. The Commission has before it for 
consideration a petition for rule making 
filed by Ashley L. Robison, d.bA. KWIC 
Communications Company (“Robison”). 
The petition seeks amendment of Sec¬ 
tion 73.606(b) of the Commissions Rules, 
the Television Table of Assignments, by 
removing the reservation of Channel *9 
at Ogden. Utah, for noncommercial edu¬ 
cational use only. Robison contemplates 
offering a commercial service on this 
channel. KUTV. Inc., KSL. Inc., licensees 
of Salt Lake City. Utah. VHF commercial 
television stations, and the National 
Translator Association opposed the pro¬ 
posal and Robison responded. 

2. Ogden (pop. 69.478). seat of Weber 
County (pop, 126.278),* Is located ap¬ 
proximately 56 kilometers (3$ miles) 
north of Salt Lake City. Utah.* Ogden is 
currently assigned Channels *94-, *18—, 
24 and 30. All are vacant, and no appli¬ 
cations are pending for any of these 
channels. Ogden Is located within the 
predicted Grade A contours of all three 
commercial Salt Lake City stations. It 
is also located within the predicted 
Grade A contours of noncommercial edu- 


1 All population figures are taken from the 

1970 U S, Census. 

■A proposal to assign VHF Channel 13 to 

Salt Lake City Is presently pending in the 
VHF Drop-In Proceeding. Docket No. 20418, 
42 Fed. Reg 16782 (March 30. 1977). 


cationa! Stations KITED at Salt Lake 
City, and KBYU-TV at Provo- 

3, Petitioner notes that since 1960. 
Weber County has grown by 22 percent, 
although the population of Ogden has 
remained constant. Weber County is the 
home of Hill Air Force Base, the Defense 
Depot Ogden, Weber State College and 
the Western Service Center of the In¬ 
ternal Revenue Service. Ogden. Utah’s 
second largest city. Is a rail center, served 
by four railroads and fourteen trunk 
lines. Robison also asserts that Weber 
County Is undergoing a significant resi¬ 
dential and industrial expansion. It Is 
said that between 1967 and 1974. the 
county's annual gross taxable sales rose 
from 1228 million to $417 million, per¬ 
sonal income rose from $291 million to 
$482 million and Its nonagrlcultural pay¬ 
roll rose from $195 million to $297 
million. 

4. Petitioner contends that to develop 
viable commercial television service at 
Ogden, It is necessary to use a VHF chan¬ 
nel. thus necessitating the return of 
Channel 9 to its original status as a com¬ 
mercial channel* He bases his argument 
on the present and historical status of 
television in Utah. As to the current sit¬ 
uation. the three operating commercial 
television stations In Salt Lake City are 
the only commercial stations In Utah. 
These facllties. as well as the previously 
mentioned educational stations, all oper¬ 
ate in the VHF band. Presently all fifteen 
UHF television channels assigned to 
Utah are unoccupied. 1 * * 4 * Including three at 
Ogden, and there are six unoccupied 
VHP channels in Utah, including Og¬ 
den's Channel *9* In the not too dis¬ 
tant past, however. Channel 9 at Ogden 
was utilized by the Board of Education 
of Ogden City which operated noncom¬ 
mercial educational Station KOET(TV) 
from 1964. until it went silent In 1973. 
Upon its failure to file an application for 
renewal of license, the station’s author¬ 
ity terminated and its call sign was de¬ 
leted by the Commission on January 31. 
1975. 8lmiliarly, noncommercial educa¬ 
tional Station KWC8-TV. which for¬ 
merly occupied Channel 18 at Ogden, 
and had been licensed to the Weber 
County School District, had Its call sign 
deleted at that time. Channels 24 and 30 
have never been occupied. Thus, peti¬ 
tioner contends that the failure of both 
Ogden noncommercial educational sta¬ 
tions. the fact that the only stations In 
Salt Lake City and the remainder of 
Utah are VHF. and the fact that com¬ 
mercial operation of a non-network af¬ 
filiated station (especially UHF) Is gen- 


• The channel was one® used commercially 
as 8tatlon KVOO-TV. but was not successful. 
In 1982. the license was assigned to the Board 
of Education of Ogden City. Utah, whose re¬ 
quests to change the call letters of the sta¬ 
tion to KOET. and to reserve Channel 9 for 
noncommercial educational use were granted. 

•Fite UHF commercial channels and ten 
UHF noncommercial educational channels 
are assigned to Utah. 

‘Eleven VHF channels are assigned to 
Utah, eight commercial channels and three 
noncommercial educational channels. Three 
commercial and two educational stations are 
In operation. 
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©rally financially unsuccessful when it 
faces st* ^ng competition from VHF net¬ 
work affiliated stations * Indicates that a 
commercial television operation on either 
available UHF channel at Ogden would 
not be an economically viable undertak¬ 
ing. 

5. Petitioner notes that In 1970 the 
Commission rejected a proposal, filed by 
the Ogden Board and the Utah Televi¬ 
sion Corporation, to remove the reserva¬ 
tion of Channel *9 in order to permit a 
dual commercial-educational use of the 
facility* He argues, however, that the 
subsequent silencing of both educational 
television stations in Ogden indicates 
that educational broadcasting In Ogden 
is not feasible. To further support this 
thesis, Robison submits letters from 
various Utah educational and govern¬ 
mental leaders declining Interest In using 
the channel and expressing interest in 
using Channel *9 for a commercial sta¬ 
tion. This led Robison to argue that 
Channel *9 Is not likely to be operated 
as a noncommercial educational facility. 
Petitioner further asserts that its pro¬ 
posal would not be likely to have any ad¬ 
verse Impact on UHF development at Og¬ 
den, for there is little likelihood that 
Channel 24 or Channel 30 will In the 
near future be used as commercial broad¬ 
cast facilities. More significant, argues 
Robison. If UHF commercial develop¬ 
ment is to occur anywhere in the area, it 
is more likely In Salt Lake City, a sub¬ 
stantially larger city. 

6. KUTV. Inc. <“KUT\r>. licensee of 
Station KUTV. Channel 2. Salt Lake 
City, opposes the instant petition, argu¬ 
ing that the proposal is a thinly dis¬ 
guised effort to reallocate Channel *9 
from Ogden to Salt Lake City and con¬ 
vert it to commercial use In the latter 
community. In support of Its contention. 
KUTV attaches a verified copy of the 
official minutes of proceedings of the 
Board of City Commissioners of Salt 
Lake City for January 15,1976. reflecting 
that the first item on the Board’s agenda 
for that day was a petition filed by Robi¬ 
son for leave to purchase from the Salt 
Lake City Corporation certain city- 
owned property on Ensign Peak, a site 
wholly within the city limits of Salt Lake 
City. The minutes indicate that Robi¬ 
son's purpose In acquiring the property 
was related to his application for a con¬ 
struction permit to build a television 
station to serve the c ities and towns of 
the Wasatch Front.* KUTV asserts that 


•Robison asserts that as Ogden la In the 
Grade A contours of all three Salt Lake City 
network affiliates, a network affiliation for 
a station at Ogden Is precluded. He further 
submits that operation of a non-network af¬ 
filiate In a city of approximately 70XXX) Is 
only practicable In the same band as the net¬ 
work competition. 

* In the Matter of Ogden. Utah, 26 F.C O. 2d 
142 (1970). 

• KUTV submits that the Wasatch Front Is 
a geographical term used to describe the 
western slope of the Wasatch Mountains 
which run In a north-south direction from 
the city of Provo, approximately 64 kilo¬ 
meters (40 miles) south of Salt Lake City, 
to the Utah-Idaho border more than 80 kilo¬ 
meters (50 miles) north of Ogden. 
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Robison'* * stated Intent to serve Wasatch 
Front and his choice of a site In Salt 
Lake City, as well as newspaper articles 
emphasizing that the proposed facility 
would serve Salt Lake City* Indicate 
that petitioner intends to provide pri¬ 
marily a service to Salt Lake City and 
only secondarily a service to Ogden “ 

7. Opponent further submits that the 
adverse factors considered by the Com¬ 
mission in its 1970 decision rejecting its 
earlier proposal regarding Ogden still 
exist. For instance, the removal of the 
Channel 9 transmitter site from Ogden 
t o a p oint near Salt Lake City, alleges 
KUTV, would have an adverse impa ct on 
the extensive network of VHP and UHF 
television broadcast translator stations ° 
upon which the residents of most of the 
land area of Utah and a significant part 
of the adjacent states of Nevada, Idaho. 
Colorado and Wyoming must depend for 
free over-the-air television service. 11 
Opponent also contends that the present 
educational needs and financial resources 
of Ogden and Weber County may change 
and thus the present proposal to end the 
Channel *9 reservation could be short¬ 
sighted. 

8. In reply. Robison asserts that he in¬ 
tends to serve Ogden and that his studio 
would be located In Ogden. However, he 
asserts that It would be unrealistic to 
think that Salt Lake City and its audi¬ 
ence would not be a factor tn determin¬ 
ing whether to compete with three near¬ 
by VHP network affiliates and initiate 
Independent television service. Petitioner 
submits that any problem in this regard 
should be resolved in a licensing context 
and not as a rulemaking matter. As to 
the Question of interference to transla¬ 
tors. petitioner replies that the total 
number of translators possibly affected 


• Attached to KUTV's opposition are copies 
of newspaper articles which appeared In the 
January 20 and March 12. 1976. editions of 
the Salt Lake Ttibune. 

*The National Translator Association. In 
ita reply filing opposing the petition, noted 
that Robison's representatives have ap¬ 
proached Station KSLr TV in Salt Lake City 
for the purpose of seeking permission to lo¬ 
cate the proposed Channel 9 fa culty at 
Farnsworth Peak, the alto of the KSL-TV 
antenna. This site Is 29 kilometers (18 miles) 
southwest of Salt Lake City and over 64 kilo¬ 
meters (40 miles) southwest of Ogden. Utah. 

“The allegation of Interference to trans¬ 
lators concerns two separate but related 
points. First, operation or a station on Chan¬ 
nel 9 at a site near Salt Lake City would 
cause Interference to the reception of sig¬ 
nals from translator stations operating on 
Channels 8. 9 and 10. This Interference 
would affect the signal received by the pub¬ 
lic, as well as the signal received by trans¬ 
lators relying on transmissions from transla¬ 
tors operating on Channels 8. 9 and 10. Sec¬ 
ond. and of great significance. Is the fact 
that some of the translators would cause 
Interference to the reception of a television 
station operating on Channel 9 at Ogden in 
contravention of Section 74.703(b) and thus 
would be required to change their channels 
of operation. 

“KSL, Inc . licensee of 8tatlon JC8L-TV. 
Salt Lake City. Utah, and the National 
Translator Association joined KUTV In op¬ 
posing the petition on this basis. 


by the activation o f Ch annel 9 is 20. not 
the 118 shown by KUTV or the 59 shown 
by the National Translator Association. 
Furthermore, because of terrain factors. 
Robison contends that some of these 20 
translators may not be affected at all. 
He notes that, in any event, when a de¬ 
cision must be made as to whether a 
VHP translator station or a VHP tele¬ 
vision station will operate, the transla¬ 
tor station must always accoirmodate 
the • television station. Petitioner also 
comments that In reaffirming Ita 1970 de¬ 
cision. the Commission stated that denial 
had not been based upon the impact 
which the proposal was alleged to have 
on area translator operations—a factor 
originally mentioned—since only a rela¬ 
tively small number of translators would 
be affected to the point of needing avail¬ 
able replacements and. In any event, 
translators are purely a secondary use 
of television facilities. 1 * 

9. We believe that petitioner's proposal 
should be considered. However, we have 
never before removed the reservation for 
a channel in the manner proposed here u 
and, thus, hesitate to do so unless the 
public interest considerations are of such 
consequence as to demand it. It appears 
that in some respects the farts have 
changed since 1970, but a number of se¬ 
rious questions remain, as Is evident from 
the comments already filed In this pro¬ 
ceeding. Several points must be answered 
before a determination can be made that 
removing the reservation on Channel *9 
at Ogden would be in the public interest. 
Comments should be directed to our con¬ 
cerns of whether the use of Channel *9 
commercially would prevent any possi¬ 
bility of Ogden's having a noncommercial 
educational station. Also, we need to con¬ 
sider what impact, if any, the proposal 
would have on UHF development in the 
Ogden and Salt Lake City areas: and 
how the proposal would affect existing 
translator services in Utah and sur¬ 
rounding states and whether any reim¬ 
bursement should be provided to any of 
the translator stations affected by the 
proposal. We are also interested in ob¬ 
taining comments on whether the pro¬ 
posal is designed to provide an Ogden or 
a Salt Lake City facility. If the latter is 
the case, we note the proposal to assign 
VHP Channel 13 to Salt lake City, pres¬ 
ently pending in the VHP Drop-In Pro¬ 
ceeding. See n. 2. supra. If the former, 
it needs to be demonstrated that the 
presently assigned UHF channels could 
not be used to meet this need. We also 
Invite other comments useful in consider¬ 
ing this case of first impression. 


“/n the Matter of Ogden, Utah . 28 F.CC 
2d 705 (1971). 

M Bui !mn» In the Matter of Fostering Ex¬ 
panded Use of UHF Television Channel*. 2 
PC.O. 2d 527 (1966), in which the Commis¬ 
sion, tn designing a revised and expanded 
Television Table of Assignment* made nu¬ 
merous changes. Including adding and re¬ 
moving reservation* from various channels. 
That case presented a very different factual 
situation aa no net lose In educational reser¬ 
vations was involved. 


§73.606 f Amended 1 

10. Accordingly, pursuant to Sections 4 
*1). 5<d> (1), 303 <g> and <r). and 307(b) 
of the Communications Act of 1934. as 
unended. It Is proposed to amend the 
Television Table of Assignments (5 73.606 
»b> of the Commission’s Rules) as fol¬ 
lows with respect to the community listed 
below: 


City 

Channel No. 


Present 

Proposed 

Ogiiim, Utah. 

•9+.1S-. 24. 30 

9+/1S-, 24. 30 


11. The Commission's authority to in¬ 
stitute rule making proceedings, show¬ 
ings required, cut-off procedures, and 
filing requirements are contained in the 
attached Appendix and are incorporated 
by reference herein. 

Notx.—A showing of continuing in tor not la 
required by paragraph 2 of the Appendix 
before a Channel will be assigned. 

12. Interested parties may file com¬ 
ments on or before September 19. 1977, 
and reply comments on or before Octo¬ 
ber 11,1977. 

* Federal Communications 

Commission, 

Neal K. McNaughtrn, 
Acting Chief . 
Broadcast Bureau . 

Appxhdix 

1. Pursuant to authority round In Sections 
(4) (I). 5(d)(1). 303(g) and (r). and 307(b) 
of the Communications Act of 1934. aa 
amended, and I 0281(b) (6) of the Commis¬ 
sion's Rules, It la propos e d to amend the TV 
Table of Assignments. 173.606(b) of the 
set forth In this notice of proposed rule 
making to which this Appendix Is attached. 

2. Showings required. Comments are In¬ 
vited on the proposal(s) discussed In the 
Notice of Proposed Rule Making to which 
this Appendix is attached. Proponent(e) will 
be expected to answer whatever questions 
are presented In Initial comments. The pro¬ 
ponent of a proposed assignment Is also ex¬ 
pected to file comments even If It only re¬ 
submits or Incorporates by reference Its 
former pleading* It should also restate Its 
present Intention to apply for the channel 
If It Is assigned, and. If authorised, to build 
the station promptly. Failure to file may 
lesd to denial of the request, 

3. Cut-off procedures. The following proce¬ 
dures will govern the consideration of filings 
In this proceeding. 

(a) Oounterproopsals advanced In this 
proceeding Itself will be considered, if ad¬ 
vanced in initial comments, so that parties 
may comment on them In reply comments. 
They will not be considered If advanced In 
reply comments. (See § 1.420(d) of Com¬ 
mission Rules.) 

(b) With respect to petitions for rule 
making which conflict with the proposal(s) 
in this Notice, they will be considered as 
comments in the proceeding, and Public 
Notice to this effect will be given as long 
as they are filed before the date for filing 
initial comments herein. If filed later than 
that, they will not be considered tn con¬ 
nection with the decision In this docket. 

4. Comments and reply comments: service. 
Pursuant to applicable procedures set out In 

1 415 and 1 420 of the Commission's Rules 
and Regulations, interested parties may We 
comment* and reply comments on or before 
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the dates set forth In the notice of proposed 
rule making to which thla Appendix la at¬ 
tached. All submlastona by parties to this 
proceeding or persons acting on behalf of 
such parties must be made to written com¬ 
ments. or other appropriate pleadings. Com¬ 
ments shall be served on the petitioner by 
the person filing this comments. Reply com¬ 
ments shall be served on the person fs) who 
filed comments to which the reply la directed. 
Such comments and reply comments shall 
be accompanied by a certificate of service. 
(See 9 1.420(a), (b) and (c) of the Commis¬ 
sion Rules.) 

5. fiumbrt of copies. In accordance with 
the provisions of 8ect1on 1.420 of the Com¬ 
mission's Rules and Regulations, an original 
and four copies of all comments, reply com¬ 
ments. pleadings, briefs, or other documents 
shall be furnished the Commission. 

6. Public inspection of filings. All filings 
made In this proceeding will be available for 
examination by Interested parties during 
regular business hours In the Commission's 
Public Reference Room at Its headquarters, 
1010 M Street NW, Washington. D.C. 

IFR Doc.77-23530 Filed 8-1S-77;8:45 am) 


[47 CFR Part 73] 

[Docket No. 21365; RM-2834] 

FM BROADCAST STATION IN CAPE 
CHARLES. VIRGINIA 

Proposed Change* * in Table of Assignment* 

AGENCY: Federal Communications 

Commission. 

ACTION: Notice of proposed rulemaking. 

SUMMARY: At the request of J. Grayson 
Duer, FFC proposes to assign FM Chan¬ 
nel 241 to Cape Charles. Va„ as its first 
FM assignment. If channel is assigned, 
it would provide Cape Charles with its 
first local FM service. 

DATES: Comments are to be filed on or 
before September 19, 1977, and reply 
comments on or before October 11, 1977. 

ADDRESSES: Federal Communications 
Commission. Washington. D.C. 20554 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Mildred B. Nesterak, Broadcast Bu¬ 
reau. 202-032-7792. 

SUPPLEMENTARY INFORMATION: 
Adopted: August4,1977. 

Released: August 10. 1977. 

In the matter of amendment of f 73.- 
202(b). Table of Assignments, FM 
Broadcast Stations (Cape Charles. Va). 

1. Petitioner, Proposal and Comments: 

(a) Petition for rulemaking 1 , filed by 
J. Grayson Duer ("petitioner"). propos¬ 
ing the assignment of Class B Channel 
241 to Cape Charles. Va.. as a first FM 
assignment to that community. 

(b) The channel could be assigned in 
conformity with the minimum distance 
separation requirements. There were no 
oppositions to the proposal. 

2. Community Data: 

(a) Location: Cape Charles is located 
on the eastern shore of Virginia about 


• Public Notice of the filing of the petition 
wwa given on February 22. 1977 (Report No. 
1030). 


18 kilometers (11 miles) north of the Up 
of the Delmarva Peninsula. 

(b) Population: Cape Charles—1.689; 
Northampton County—14.442.* 

(c> Local Broadcast Service: There Is 
presently no local service in Cape 
Charles. 

<d> Economic Data: PeUtloner has 
furnished sufficient information regard¬ 
ing the social and economic factors which 
demonstrates Cape Charles’ need for an 
FM channel assignment. It appears that 
agriculture plays an Important role in 
the area’s economy in addlUon to the 
seafood industry. Petitioner notes that 
the Chesapeake Bay and AUantic Ocean 
provide the basis for the substantial rec¬ 
reational and tourist Industry. It adds 
that new Industry is moving into Cape 
Charles, such as Brown and Root, Inc., 
which has been given final authority to 
commence construction of a plant to fab¬ 
ricate large metal components and struc¬ 
tures for outer continental shelf drilling 
rigs. PeUtloner states that this means 
new jobs and a boost for the Cape 
Charles economy. 

3. Preclusion Studies: Preclusion would 
occur on Channels 240A and 241. One 
community (Onancock. pop. 1,614) would 
be precluded as a result of the assign¬ 
ment of Channel 241. Onancock has no 
FM assignments and no AM station; 
however. peUtioner states that two Class 
A channels are available for assignment. 

4. Coverage: PetiUoner’s engineering 
study shows that a Class B station op¬ 
erating with 30 kW at 91 meters (300 
feet) would provide second FM service 
as well as second nighttime aural service 
to 1.374 persons in an area of 62 square 
kilometers (24 square miles). A Class A 
assignment would not provide such serv¬ 
ice. No first FM or nighttime aural serv¬ 
ice would be provided by the proposed 
assignment. 

5. Comments : PeUtioner contends that 
the proposed channel is available for use 
in only a small area and no other Class 
B channels are available in that area. It 
adds that acUvaUon of the proposed fa¬ 
cility would render service to areas which 
presently receive inadequate aural serv¬ 
ice. and only a Class B assignment would 
be viable because of the competition 
from two existing Class B stations on the 
Delmarva Peninsula .• 

6. Even though Cape Charles is a small 
community which ordinarily would be 
assigned a Class A channel, the popula¬ 
tion distribution of the whole southern 
portion of the peninsula is such that 
there are few significant populaUon cen¬ 
ters to which Class B channels could be 
assigned. Other than Cape Charles and 
Onancock, the channel cannot be uti¬ 
lized at any other community. If Channel 
241 were to be assigned to Cape Charles 
it would preclude its utilisation at Onan¬ 
cock. a community of comparable size. 
However, thus far no expression of in¬ 
terest has been shown for a channel as¬ 


»Population figures are taken from the 
1970 OS. Census. 

* Station WE3Rr-FM (Channel 277). Tasley, 
Virginia; Station WEXM-PM (Channel 298). 
Kxmore. Va. 


signment to that community and there 
are other channels available for assign¬ 
ment to Onancock. In our view this pro¬ 
posal has sufficient merit to warrant ex¬ 
ploration in a rule making proceeding. 
The proposed assignment could provide a 
first local aural service to Cape Charles 
and could also provide a second FM serv¬ 
ice and second nighttime aural service to 
1.374 persons in an area of 62 square kil¬ 
ometers (24 square miles). 

§73.202 [ Amended 1 

7. In light of the foregoing, the Com¬ 
mission proposes to amend the FM Table 
of Assignments. 5 73.202(b) of the Com¬ 
mission's Rules and Regulations, with 
regard to Cape Charles. Va.. as follows; 


City 

Channel No. 


Pnmml Proposed 

Cepe Chart*. Va.. 



8. The Commission’s authority to in¬ 
stitute rulemaking proceedings; show¬ 
ings required: cut-off procedures; and 
filing requirements are contained in the 
attached Appendix and are incorporated 
herein: 

Non.—A showing of continuing Interest 
by paragraph 2 of the Appendix before a 
channel will be assigned. 

9. Interested parties may flic com¬ 
ments on or before September 19, 1977, 
and reply comments on or before Octo¬ 
ber 11,1977. 

Federal Communications 
Commission, 

Neal K. McNaucthen, 
Acting Chief, Broadcast Bureau. 

Appendix 

1. Punuant to authority found In Sections 
4(1), 5(d)(1), 303 (g) and (r). and 307(b) 
of the Communications Act of 1934, as 
amended, and 10381(b)(6) of the Commis¬ 
sion's Rules, It is proposed to amend the FM 
Table of Assignments. | 73.202(b) of the Com¬ 
mission's Rules and Regulations, as sot forth 
In the notice of proposed rulemaking to 
which this Appendix Is attached. 

2. Shotrinps required. Comments are In¬ 
vited on the proposal(s) discussed In the 
notice of proposed rulemaking to which this 
Appendix Is attached. Proponent(s) will be 
expected to answer whatever questions are 
presented in Initial comments. The propo¬ 
nent of a proposed assignment is also ex¬ 
pected to file comments even If It only re¬ 
submit* or incorporates by reference Its for¬ 
mer pleadings. It should also restate Its 
present intention to apply for the channel 
if It is assigned, snd. if authorised, to buUd 
the station promptly. Failure to file may lead 
to denial of the request. 

3. Cut-off procedures. The following pro¬ 
cedures wlU govern the consideration of fil¬ 
ings In this proceeding. 

(a) Counterproposals advanced In this pro¬ 
ceeding Itself will be considered. If advanced 
In initial comments, so that parties may 
comment on them In reply comments. They 
will not be considered If advanced In reply 
comments. (See f 1.420(d) of Commission 
Rules.) 

(b) With respect to petitions for rulemak¬ 
ing which conflict with the proposal (s) in 
this notice, they will be considered as com¬ 
ments In the proceeding, and public notice 
to this effect will be given as long as they are 
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filed before the date for filing Initial com¬ 
ments herein. If filed later than that, they 
will not be considered in connection with 
the decision In this docket. 

4. Comments and reply comments; service. 
Pursuant to applicable procedures set out 
in f| 1.415 and 1.420 of the Commission's 
Rules and Regulations. Interested parties 
may file comments and reply comments on 
or before the dates set forth In the notice of 
proposed rulemaking to which this Appendix 
l* attached. All submissions by panics to 
this proceeding or persons acting on behalf 
of such panics must be made in written com¬ 
ments. reply comments, or other appropriate 
pleadings. Comments shall be served on the 
petitioner by the person filing the comments. 
Reply comments shall be served on the per¬ 
son (a) who filed comments to which the 
reply is directed. Such comments and reply 
comments shall be accompanied by a certifi¬ 
cate of service. (See f 1.420 (a), (b) and (c) 
of the Commission Rules.) 

6. Number of copies. In accordance with 
the provisions of | 1.420 of the Commission's 
Rules and Regulations, an original and four 
copies of all comments, reply comments, 
pleadings, briefs, or other documents shall 
be furnished the Commission. 

6. Public inspection of filings. All filings 
made in this proceeding will be available for 
examination by interested parties during reg¬ 
ular business hours In the Commission's 
Public Reference Room at its headquarters, 
1910 M Street NW. Washington, D.C. 

(PR Doc.77-23542 Piled 8-15-77;8:45 am) 


[47 CFR Part 73] 

(Docket No. 21357; RM-2874) 

FM BROADCAST STATION IN 
ANTIGO, WIS. 

Proposed Changes in Table of Assignments 

AGENCY: Federal Communications 
Commission. 

ACTION: Notice of proposed rulemaking. 

SUMMARY: Action herein proposes the 
substitution of a Class C channel for a 
Class A channel In Antlgo, Wis.. at the 
request of Antlgo Broadcasting Co. Pe¬ 
titioner states that the service area on 
its present Class A channel is limited 
and. beyond its present primary service, 
lie areas which would be served by the 
proposed Class C facilities. 

DATES: Comments must be received on 
or before September 19. 1977. and reply 
comments must be received on or before 
October U. 1977. 

ADDRESS: Federal Communications 
Commission, Washington. D.C. 20554. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Mildred B. Nesterak, Broadcast Bu¬ 
reau (202-032-7792). 

SUPPLEMENTARY INFORMATION: 
Adopted: August4. 1977. 

Released: August 10,1977. 

In the matter of amendment of I 73.- 
202(b), Table of Assignments, FM 
Broadcast Stations. (Antlgo, Wis.). 

X. Petitioner . Proposal and Com¬ 
ments; 

(a) Notice of proposed rulemaking Is 
hereby given concerning amendment of 
the FM Table of Assignments 4 73.202 


(b) of the Commission’s Rules and Reg¬ 
ulations) as concerns Antlgo, Wis. 

(b) A petition for rulemaking 1 * * was 
filed on behalf of Antigo Broadcasting 
Co., licensee of Stations WATK and 
WATK-FM, Antlgo. Wis., proposing the 
substitution of Class C Channel 287 for 
Channel 285A, on which it operates, at 
Antlgo. Wis. The petitioner has also sub¬ 
mitted an engineering statement. 

2. Demographic Data ; 

(a) Location: Antigo is located 256 
kilometers (160 miles) northwest of Mil¬ 
waukee. Wis. 

(b) Population: Antigo—9.005: Lang¬ 
lade County—19.220." 

(c) Local Broadcast Service: Antlgo 
is served by Stations WATK-FM (Chan¬ 
nel 285A). and daytime-only AM Sta¬ 
tion WATK, both licensed to petitioner. 

3. Preclusion Studies: The proposed 
assignment of Channel 287 to Antlgo 
would cause preclusion on Channels 287 
and 288A. Twenty-six communities with 
populations greater than 1.000 are lo¬ 
cated In the areas of preclusion. Four¬ 
teen of these communities have AM sta¬ 
tions and FM stations or assignments. 
The remaining twelve 9 have neither AM 
nor FM stations or assignments. Peti¬ 
tioner should indicate whether there arc 
any other channels available for as¬ 
signment to the six communities with 
populations over 2,500 and which are 
underlined in footnote 3. 

4. Additional considerations: Petition¬ 
er states that the service area on its 
present Class A channel (285A) Is limi¬ 
ted and. beyond its present primary 
service lie areas which would be served 
by petitioner's proposed Class C facili¬ 
ties. It points out that parts of this gain 
area have no FM service and some parts 
have one FM service. Petitioner notes 
that Antigo is the only city in Langlade 
County and has nearly half the county's 
population. It asserts that the city is the 
trading center for the area to the north 
and east where there Is a scarcity of 
service. It adds that Antlgo is also the 
commercial and media center for a wide 
area, and Is relied on by residents of sur¬ 
rounding areas for Information and 
entertainment. 

5. Roanoke Rapids Study: Although 
the petitioner has submitted a map gen¬ 
erally indicating the area which would 
receive the proposed service, a more pre¬ 
cise showing is necessary. A Roanoke 
Rapids 4 * * * * showing of first and second FM 
service should be submitted based upon a 
Class C station s operating at Antlgo with 
petitioner’s proposed facilities (100 kW 
and 153 meters (500 feet) AAT). existing 
stations' operating with reasonable facil¬ 
ities or greater in the event the stations 
are already authorized greater facilities. 


1 Public Notice of the filing of the petition 

was issued on April 18. 1977. Report No. 1039. 

■Population figures are taken from the 

1970 US. Census. 

•Wisconsin: Phillips (pop. 1.511): Cran- 
don (1.582). Michigan: Calumet (1.007): 

Baraga (1,118); Lake Unden (1.214): Crystal 
Palls (2,000); L'Anae (2,538); Wakefield 

(2.757); Bessemer (2.805); Laurtum (2.868); 

Norway (3.033); Negaunee (6,248). 

• Roanoke Raplds-Ooldsboro. N C., 9 P OC- 
2d 672 (1967). 


and all unoccupied assignments In the 
area operating with reasonable facilities. 
In addition, the petitioner should submit 
a comparative coverage study showing 
the areas and the number of people 
which could receive such first and second 
FM service from a Class A station located 
at Antigo. The above showings should 
also Include the extent of nighttime serv¬ 
ice provided by AM broadcast stations, 
indicating the extent of aural services 
available within the proposed service 
area. Anamosa-Iowa City. Iowa. 40 F.C.C. 
2d 520 (1974). 

6. Since Antigo is located within 402 
kilometers (250 miles) of the U.8.-Can¬ 
ada border, the proposed assignment of 
Channel 287 to Antigo requires coordina¬ 
tion with the Canadian Government 

7. Regarding the proposed modificati- 
cation of petitioner's license to specify 
Channel 287. if it were assigned, our 
policy, as expressed in Cheyenne, Wyo., 
62 F.C.C. 2d 63 (1976). is that the public 
interest is best served where other in¬ 
terested parties are afforded an oppor¬ 
tunity to apply for such a Class C chan¬ 
nel when assigned as a substitute for a 
Class A channel to a community. How¬ 
ever, since no person has expressed an 
Interest in the proposed assignment of 
Channel 287 to Antigo thus far. we are 
proposing to modify the license of Sta¬ 
tion WATK-FM to the Class C channel. 
Should an opposition to the proposed 
modification together with an expression 
of interest be submitted in comments, 
appropriate comparative consideration 
must be afforded any competing appli¬ 
cation for the channel, if assigned. 

8. An Order to 8how Cause to the pe¬ 
titioner will not be necessary since assent 
of the licensee of the station whose au¬ 
thorization Is to be modified is dearly 
indicated by its request for rule making. 

8 73.202 rAmended 1 

9. In view of the above, the Commis¬ 
sion proposes to amend the FM Table 
of Assignments. $ 73.202(b) of the Com¬ 
mission's Rules and Regulations, with 
regard to Antigo, Wis., as follows: 


City 

Channel No. 

I'narol Proposed 

Ant 1 * 0 , Wl*. 

. 2A5A 2*7 


10. The Commission's authority to in¬ 
stitute rule making proceedings: show¬ 
ings required: cut-off procedures; and 
filing requirements are contained in the 
attached Appendix. 

11. Interested parties may file com¬ 
ments on or before September 19. 1977, 
and reply comments on or before October 
11. 1977. 

Fkdejul Communications 
Commission, 

Neal K McNauchten. 

Acting Chief. Broadcast Bureau 
Appendix 

1. Pursuant to authority found In Sections 
4(1), 5(d)(1), 303(g) and (r). and 307(b) of 
the Communications Act of 1934. as amend¬ 
ed, and 10281(b)(6) of the Commission's 
Rules. It is proposed to amend the FM Table 
of Assignment*. I 73.202(b) of the Commls- 
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tlon's Rules End Regulations. as set forth In 
the Notice of Proposed Rulemaking to which 
this Appendix la attached. 

2. Showings required. Comment* are In¬ 
vited on the proposal (a) discussed In the 
Notice of Proposed Rulemaking to which this 
Appendix la attached. Proponent(a) will be 
expected to answer whatever questions are 
presented in Initial comments. The propo¬ 
nent of a proposed assignment la aUo ex¬ 
pected to file comment* even If It only resub¬ 
mits or lncorporatea by reference its former 
pleadings. It should also restate It* present 
Intention to apply for the channel If It la as¬ 
signed, and. if authorized, to build the sta¬ 
tion promptly. Failure to file may lead to 
denial of the request. 

3. Cut-off procedures. The following pro¬ 
cedures wilt govern the consideration of fil¬ 
ings In this proceeding. 

(a) Counterproposals advanced In this pro. 
ceeding itself will be considered, if advanced 
In initial comments, so that parties may com¬ 
ment on them In reply comments They will 
not be considered If advanced In reply com¬ 
ments. (See f 1.420(d) of Commission 
Rules.) 

(b) With respect to petitions for rulemak¬ 
ing which conflict with the proposal(s) in 
this Notice, they will be considered as com¬ 
ments In the proceeding, and Public Notice 
to this effect will be given as long as they 
are filed before the date for filing Initial com¬ 
ments herein. If filed later than that, they 
will not be considered In connection with the 
decision In this docket. 

4. Comments and reply comments; service. 
Pursuant to applicable procedures set out In 
If 1 41ft and 1.420 of the Commission's Rules 
and Regulations. Interested parties may file 
comments and reply comments on or before 
the dates set forth In tho notice of proposed 
rulemaking to which this Appendix Is at¬ 
tached. All submissions by parties to this 
proceeding or persons acting on behalf of 
such parties must be made in written com¬ 
ments, reply comments, or other appropriate 
pleadings Comments shall be served on the 
petitioner by the person filing the comments. 
Reply comment* shall be served on the per¬ 
son (s) who filed comments to which the 
reply is directed. Such comments and reply 
comments shall be accompanied by a certifi¬ 
cate of service. (See f 1.420(a), fb) and (e) 
of the Commission Rules.) 

5. Number of copies. In accordance with 
the provisions of Section 1 420 of the Com¬ 
mission's Rules and Regulations, an original 
and four copies of all comments, reply com¬ 
ments. pleadings, briefs, or other documents 
shall be furnished the Commission. 

6. Rubfic inspection of filings. All filings 
made In this proceeding will be available for 
examination by interested parties during 
regular bustne** hours in the Commission's 
Public Reference Room at Its headquarters. 
1912 M Street NW., Washington. DC. 

|FR Doc.77-23538 Piled 8~15-77;8:45 am] 


DEPARTMENT OF DEFENSE 

Office of the Secretary 
[ 32 CFR Part 143] 

(DoD Directive 1354 1] 

RELATIONSHIPS WITH ORGANIZATIONS 
WHICH SEEK TO REPRESENT MEMBERS 
OF THE ARMED FORCES IN NEGOTIA¬ 
TION OR COLLECTIVE BARGAINING 

AGENCY: Office of the Secretary of De¬ 
fense. 

ACTION: Proposed rule. 

SUMMARY: The proposed rule would 
establish departmental policies and pro¬ 


cedures with respect to organizations 
whose objective is to organize or repre¬ 
sent members of the Armed Forces on 
active duty, inactive duty training, or 
members of Reserve components serving 
in their military capacities, for purposes 
of negotiating or bargaining about terms 
or conditions of military service. These 
policies and regulations are needed to 
provide uniform direction and guidance 
to officials in the Department of Defense 
and members of the Armed Forces, and 
to ensure consistent and even-handed 
treatment of members of the Armed 
Forces and individuals, groups, organiza¬ 
tions, and associations seeking or pur¬ 
porting to represent members of the 
Armed Forces for the purpose of such 
negotiating or bargaining. 

DATES: Written comments must be re¬ 
ceived on or before September 15. 1977. 

ADDRESSES: Written comments should 
be sent to the Office of the Assistant 
Secretary of Defense (Manpower. Re¬ 
serve Affairs, and Logistics), Department 
of Defense. Washington, D.C. 20301. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Captain Edward Boywld. United States 
Navy. 202-695-0625 

SUPPLEMENTARY INFORMATION: 
The new rule prohibits commanders and 
supervisors of the Department of De¬ 
fense. acting on behalf of the United 
States, from engaging in negotiation or 
collective bargaining with members of 
the Armed Forces or with individuals, 
group®, organizations, or associations 
purporting to represent members of the 
Armed Forces for the purpose of resolv¬ 
ing bilaterally terms or conditions of 
military service. It also prohibits mem¬ 
bers of the Armed Forces from engaging 
in strikes, slowdowns, work stoppages, 
actions which obstruct or interfere with 
the performance of military assign¬ 
ments. and picketing for the purpose of 
causing any of the foregoing, when such 
actions are related to terms or conditions 
of military service. The rule proscribes 
efforts on military installations to recruit 
members of the Armed Forces into cer¬ 
tain types of organizations and. in spe¬ 
cific circumstances, prohibits member¬ 
ship by members of the Armed Forces in 
certain organizations. In addition to 
setting forth supplementary general pro¬ 
hibitions and enumerating activities 
specifically not prohibited, the rule vests 
responsibility for assuring compliance in 
the heads of the various departmental 
components. 

Accordingly, it is proposed to publish 
32 CFR Part 143 as follows: 

PART 143—RELATIONSHIPS WITH OR¬ 
GANIZATIONS WHICH SEEK TO REPRE¬ 
SENT MEMBERS OF THE ARMED 
FORCES IN NEGOTIATION OR COLLEC¬ 
TIVE BARGAINING 

Sec. 

1431 Purpose. 

143-2 Applicability and Scope. 

143.3 Policy. 

143.4 Prohibited Activity. 

143.5 Permissible Activity* 


Sec. 

143 6 Administrative Provisions. 

143.7 DeAnlUons. 

1438 Ouldellnes. 

Authoxitt: ft U.S.C. 301 and 10 US C. 133, 
3010. 5011. and 8010. and in accordance with 
32 CRF 296. 

§ 143.1 Purpose* 

This Part establishes policies and pro¬ 
cedures with respect to organizations 
whose objective Is to organize or repre¬ 
sent members of the Armed Forces for 
purposes of negotiating or bargaining 
about terms or conditions of military 
service. The Part does not modify or di¬ 
minish the existing authority of com¬ 
manders to control access to. or maintain 
good order and discipline on. military 
Installations; nor does it modify or di¬ 
minish the obligations of commanders 
and supervisors pursuant to Executive 
Order 11491 with respect to organiza¬ 
tions representing Department of De¬ 
fense civilian employees. 

§143.2 Applicability and scope. 

The provisions of this Part apply to: 

(a) The Office of the Secretary of De¬ 
fense, the Military Departments, the Or¬ 
ganization of the Joint Chiefs of Staff, 
the Unified and Specified Commands, 
and the Defense Agencies. 

<b) All military and civilian personnel 
of the Department of Defense. 

<c> Individuals and groups entering, 
using, or seeking to enter or use military 
installations. 

§ 143.3 Policy. 

The mission of the Department of De¬ 
fense is to safeguard the security of the 
United States. Discipline, obedience to 
lawful orders, and loyalty on the part of 
members of the Armed Forces are essen¬ 
tial to the combat readiness required to 
accomplish this mission. The interposi¬ 
tion of collective or concerted action by 
any organization in the command rela¬ 
tionships established by law and regula¬ 
tion for the government of the Armed 
Forces would: 

<a) Erode the discipline of the Armed 
Forces: 

<b) Interfere with the power of the 
Congress to make rules for the govern¬ 
ment and regulation of the land, air and 
naval forces, and interfere with the ap¬ 
propriate delegation of power to the De¬ 
partment of Defense to provide for the 
national defense; 

(c> Impair the authority of the Presi¬ 
dent as Commander in Chief of the 
Armed Forces and that of officers ap¬ 
pointed by hijn to command the Armed 
Forces; and 

<d> Impair the reliability, operational 
readiness, and combat effectiveness of 
the Armed Forces so as to threaten the 
security of the United States. 

§ 143.4 Prohibited activity. 

• (a) Negotiation or Collective Bargain¬ 
ing. No commander or supervisor may 
engage in negolation or collective bar¬ 
gaining. 

(b) Strikes and Other Concerted Ac¬ 
tivity. No member of the Armed Forces 
may: 
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(1) Engage In any strike, slowdown, 
work stoppage, or other collective Job- 
related action related to terms or con¬ 
ditions of military service; or 

<2) Picket for the purpose of causing 
or coercing other members of the Armed 
Forces to engage in any strike, slow¬ 
down. work stoppage, or other collective 
Job-related action to terms or condi¬ 
tions of military service. 

(c) Recruitment Efforts on Military 
Installations. 

(I) No person may conduct or at¬ 
tempt to conduct a demonstration, 
meeting, march, speechmaking, protest, 
picketing, leafletting or other similar ac¬ 
tivity on any part of a military installa¬ 
tion for the purposes of forming, recruit¬ 
ing members for or soliciting money or 
services for an organization (or organi¬ 
zations) that: 

(1) Engages or Is substantially likely 
to engage in any activity prohibited by 
this Part; or 

(II) Proposes or holds Itself out as 
proposing to engage In negotiation or 
collective bargaining on behalf of mem¬ 
bers of the Armed Forces; or 

(ill) Proposes or holds itself out as 
proposing to represent members of the 
Armed Forces to the military chain of 
command with respect to terms or con¬ 
ditions of military service when such 
representation would interfere with the 
military chain of command; or 

(iv) Solicits or aids and abets a vio¬ 
lation of this Part by a member of the 
Armed Forces. 

(2) No person may engage in any 
activity on any part of a military in¬ 
stallation. including but not limited to 
Individual contacts or the posting for 
public display of any poster, handbill or 
other writing, if that activity or the ma¬ 
terial displayed constitutes or includes 
an invitation to collectively engage In an 
act prohibited by this Part. 

(d) Membership. No member of the 
Armed Forces may become or remain an 
active member of any organization 
when: 

(1) A determination has been made 
that the organization presents a clear 
danger to discipline, loyalty, or obedience 
to lawful orders because the organization 
or any person on behalf of the organi¬ 
zation. 

(1) Engages in any act prohibited by 
this Part; or 

<ii) Violates or conspires to violate, or 
solicits or aids and abets a violation of 
articles 82. 85, 80, 87. 89. 90. 91. 92. 94. 
108. 109, 115,116, 117, or 128 of the Uni¬ 
form Code of Military Justice or of 18 
UJ3.C. 1382; and 

(2) Such member of the Armed Forces 
knows that the organization, or any per¬ 
son on behalf of the organization, en¬ 
gages in the conduct upon which the 
determination in {143.4(d) (1) is based 
and such member of the Armed Forces 
intends to promote such conduct. 

<e) General Prohibitions. 

(1) No member of the Armed Forces 
may solicit the commission of or con¬ 
spire with or aid and abet any person 
or organization in the commission of 
any act prohibited by this Part. 
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(2) No member of the Armed Forces 
may attempt to engage in any act pro¬ 
hibited by this Part. 

g 143.5 Pcrmiviiblr activity. 

This Part does not prevent, among 
other things: 

(a) Any member of the Armed Forces 
from presenting complaints or griev¬ 
ances over terms or conditions of mil¬ 
itary service through established mil¬ 
itary channels; 

(b) Commanders or supervisors from 
giving due consideration to the views of 
any member of the Armed Forces pre¬ 
sented individually or as a result of par¬ 
ticipation on command-sponsored or au¬ 
thorized advisory councils, committees 
or organizations for the purpose of im¬ 
proving conditions or communications at 
the military installation involved. 

(c) Any member of the Armed Forces 
from petitioning Congress or communi¬ 
cating with any member of Congress. 
Individually or collectively. 

(d) Any member of the Armed Forces 
from being represented by qualified 
counsel, whether or not retained by an 
organization on his or her behalf, in 
any Judicial or administrative proceed¬ 
ing with respect to which there Is a 
right to counsel of choice. 

(e) Any member of the Armed Forces 
from Joining or being a member of any 
organization which engages in repre¬ 
sentational activities with respect to 
terms or conditions of off-duty employ¬ 
ment. 

(f) Any civilian employed at a mil¬ 
itary Installation from Joining or being 
a member of an organization that en¬ 
gages in representational activities with 
respect to terms or conditions of em¬ 
ployment. 

§143.6 Administrative provisions. 

<a) Responsibility. Responsibility for 
assuring compliance with this Part is 
vested in the Heads of the DOD Com¬ 
ponents. Guidelines for this purpose are 
contained in § 143.8. 

(b) Application . The Heads of the 
DOD Components (in the case of the 
Military Departments, the Secretaries of 
the Military Departments in consulta¬ 
tion with their respective Chiefs of 
Staff) will determine on a case-by-case 
basis, whether f 143.4(c) (2). 1143.4(d) 
or both of this Part are to be invoked 
in particular circumstances and will 
make the specific determinations re¬ 
quired. 

(c) Reports. The Heads of the DOD 
Components will report directly and ex¬ 
peditiously to the Secretary of Defense 
significant actions to be taken pursuant 
to this Part. The Assistant Secretary of 
Defense (Manpower, Reserve Affairs, 
and Logistics) Is the administrative 
point of contact in the Office of the Sec¬ 
retary of Defense for all matters re¬ 
lating to this Part. 

§ 143.7 Definition*. 

(a) Aid and Abet. To be present dur¬ 
ing the commission of any act prohibited 
by this Part and to assist, command. 


41307 

counsel, or otherwise encourage the 
commission of such act. 

(b) Collective Job-Related Action. Any 
activity by two or more persons that is 
Intended to and does obstruct or interfere 
with the performance of a military duty 
assignment. 

(c) Conspire. To Join or agree with one 
or more persons to commit any act pro¬ 
hibited by this Part. 

(d) DOD Components. The Military 
Departments and the Defense agencies. 

(e) Member of the Armed Forces. A 
person who is (1) serving on active duty 
or inactive duty training, or (2) a mem¬ 
ber of a Reserve component while serv¬ 
ing in his or her military capacity, but 
not those members or former members 
w r ho ore receiving retired or retainer pay. 

(f) Military Installations. For the pur¬ 
pose of this Part the term “military in¬ 
stallation'* includes installations, facili¬ 
ties, ships, aircraft and other property 
controlled by the Department of De¬ 
fense. 

(g) Negotiation or Collective Bargain¬ 
ing. A process whereby a commander or 
supervisor acting on behalf of the United 
States engages in discussions with a 
member or members of the Armed Forces 
(purporting to represent other such 
members). or with an individual, group, 
organization, or association purporting 
to represent such members, for the pur¬ 
pose of resolving bilaterally terms or con¬ 
ditions of military service. 

(h) Solicit. To use words or any other 
means to request, urge, advise, counsel, 
tempt, or command another to commit 
any act prohibited by this Part. 

(i) Supervisor. Any member of the 
Armed Forces or Department of Defense 
civilian employee responsible for direct¬ 
ing subordinate members of the Armed 
Forces in the performance of their duties. 

<J) Terms or conditions of military 
service means terms or conditions of 
military compensation or duty including 
but not limited to wages, rates of pay. 
duty hours, assignments, grievances, or 
disputes. 

§ 143.8 Guideline*. 

<a> The prohibitions in this Part will 
require that certain factual determina¬ 
tions be made by the Heads of the DOD 
Components (in the case of the Military 
Departments by the Secretaries of the 
Military Departments in consultation 
with their respective Chief of Staff) on 
the basis of particular facts that exist at 
particular installations. The guidelines 
for making these determinations are as 
follows: 

(1) In making the determination that 
a person or an organization poses a clear 
danger to the discipline, loyalty or obe¬ 
dience of lawful orders because such 
person or organization engages in. so¬ 
licits, or aids and abets any act prohibited 
in this Part (or in the statutory provi¬ 
sions identified in { 143.4(d)), the his¬ 
tory and operations of the organization 
(including the constitution and bylaws, 
if any) or person in question may be 
evaluated along with evidence with re¬ 
spect to the conduct constituting a pro- 
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hibited act. In addition, there must be 
sufficient evidence to support a conclu¬ 
sion that the person or organization is 
substantially likely to engage in a pro¬ 
hibited act. 

(i) In determining whether commis¬ 
sion of a prohibited act by individual 
members can be imputed to the organi¬ 
zation. examples of factors which should 
be considered include: the frequency of 
such act: the position in the organiza¬ 
tion of persons committing such act; 
whether the commission of such act was 
known by the leadership of the organiza¬ 
tion; whether the commission of such 
act was condemned or disavowed by the 
leadership of the organization. 

<ii) Once it is determined by the Head 
of the DOD Component that an organiza¬ 
tion engages In any prohibited act. and 
is likely to do so in the future, the Head 
of the DOD Component may Instruct 
affected installations to post conspicu¬ 
ously notices which clearly state that 


(A) such organization poses a clear 
danger to discipline, loyalty, or obedi¬ 
ence to lawful orders, and 

(B) knowing, active membership in 
any such organization by a member of 
the Armed Forces with intent to promote 
such prohibited conduct is not permitted. 

(2) In making the determination that 
a member of the Armed Forces is an 
"active” member of the organization in 
question, membership must be more than 
merely nominal or passive. Normally, 
a person can be considered an active 
member if he engages in certain kinds of 
conduct for the organization. This con¬ 
duct includes solicitation or collection of 
dues, membership recruitment, distribu¬ 
tion of literature, service as an officer of 
the organization, or frequent attendance 
at meetings or activities of the organiza¬ 
tion. 

(3) In determining that a member of 
the Armed Forces knows about the pro¬ 
hibited conduct engaged in by the or¬ 


ganization, such knowledge may be in¬ 
ferred if the clear notice specified above 
has been posted conspicuously. 

(b) Any information about persons 
and organizations not affiliated with the 
Department of Defense needed to make 
the determinations required by this Part 
shall be gathered in accordance with the 
provisions of DOD Directive 5200-27.* 
Dated: August 12,1977. 

Maurice W. Rochi. 

Director , Correspondence and 
Directives , Office of the As - 
sistant Secretary of Defense 
( Comptroller ). 


1 Piled as part of original. Single copies may 
be obtained, if needed, from UA Naval Pub- 
Ucations and Forms Center. 5801 Tabor Ave¬ 
nue. Philadelphia. PA 19120, Attention: Code 
301. 

I Fit Doc.77-23803 Filed 8-15-77;8:45 am] 
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This section of the FEDERAL REGISTER contains documents other than rules or proposed rules that era applicable to the public. Notices 
of hearings and investigations, committee meetings, agency decisions and rulings, delegations of authority, filing of petitions and applications 
and agency statements of organization and functions are examples of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 

Federal Grain Inspection Service 

WISCONSIN GRAIN INSPECTION AREA 
Grain Standards 

Notice la hereby given that the State 
of Wisconsin Department of Agriculture, 
which is designated under section 7(f) 
of the U5. Grain Standards Act (7 
U.S.C. 79(f)) to operate as an official 
agency at Superior. Milwaukee, and Jef¬ 
ferson. Wisconsin, has changed its name 
to Wisconsin Department of Agriculture, 
Trade fc Consumer Protection. The 
change in name does not involve a 
change in the Inspection system of this 
agency. 

Done in Washington. DC, on Au¬ 
gust 10.1977. 

D. R. Galliart, 
Acting Administrator . 

(PR Doc.77-23531 Filed 5-15-77:8:45 *m) 


Packers and Stockyards Administration 

HOT SPRINGS COUNTY LIVESTOCK COM- 
MISSION CO., INC., MALVERN, ARKAN¬ 
SAS, ET AL 

Posted Stockyards 

Pursuant to the authority delegated 
under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. et seq.). it was 
ascertained that the livestock markets 
named below were stockyards with the 
definition of that term contained in sec¬ 
tion 302 of the Act, as amended (7 UJ3.C. 
202), and notices was given to the owners 
and to the public by posting notices at 
the stockyards as required by said section 
302, on the respective dates specified 
below. 

Facility No., name . and Date of 

location of stockyard posting 

Arkansas 

AR—157, Hot Springs County 
Livestock Commission Co.. 

Inc., Malvern. July 11,1977 

Minnesota 

MN—170, Speldrich Feeder Pig 
Market. Belgrade_July 22.1977 

New Mexico 

NM—118, South Valley Colise¬ 
um. Albuquerque__June 8. 1977 

North Carolina 

NO—148, Dedmon'a Livestock 

Yards. Shelby- May 10, 1977 

South Carolina 

SC—128. Rock Hill Auction 
Barn. Catawba.. July 28,1977 


Done at Washington, DC., this 10th 
day of August. 1977. 

Edward L. Thompson, 
Chief . Registrations, Bonds, and 
Reports Branch Livestock 
Marketing Division, 

|FR Doc.77-23570 Piled 5-15-77:8:45 am) 


NORTHWEST ALABAMA LIVESTOCK AUC¬ 
TION, RUSSELLVILLE. ALABAMA. ET 
AL 


notice shall become effective August 16, 
1977. 

<42 8taL 169, as amended and supplemented; 
7 US C. 181 et seq.) 

Done at Washington. D.C. this 9th day 
of August. 1977. 

Edward L. Thompson, 
Chief . Registrations, Bonds . and 
Reports Branch , Livestock 
Marketing Division . 

(FR Doc.77-23530 Filed 8-15-77:8:45 am| 


Deposting of Stockyards 

It has been ascertained, and notice is 
hereby given, that the livestock markets 
named herein, originally posted on the 
respective dates specified below as being 
subject to the Packagers and Stockyards 
Act. 1921. as amended (7 U.S.C. 181 et 
seq.), no longer come within the defini¬ 
tion of & stockyard under said Act and 
are, therefore, no longer subject to the 
provisions of the Act 

Facility No., name, and Date of 

location of stockyard posting 

AL-147, Northwest Alabama Aug. 25. 1959. 
Livestock Auction, Russell¬ 
ville, Alabama. 

IA-138. Diagonal Livestock May 18. 1959. 

Auction. Diagonal, Iowa. 

IA-262, Beeraer Livestock Feb. 12. 1978. 

Auction, Gravity, Iowa. 

IA-184, Indlanola Sales Com- Juns 10. 1959. 

pany, Inc , Indlanola. Iowa. 

XA-193. New Sharon Sales May 19. 1959. 
Oo., Inc., New Sharon, 

Iowa. 

IA-243. Farmers Livestock Jan. 9. 1973. 
Auction, Co., Inc.. Oclweln. 

Iowa. 

IA-198, Mahaska Sale Co., Aug. 20, 1984. 
Oskaloosa. Iowa. 

IA-200, Ossian Livestock Ex- June 8, 1959. 
change. Osslan. Iowa. 

IA-202, Pella Sales Co.. Pella. May 20. 1959. 
Iowa. 

MO-193. M F A. Livestock Jan. 8, 1989. 
Association, Inc.. Salisbury 
Concentration Point, Sal. 
lsbury. Missouri. 

NB-108. Ashland Sale Barn, 

Ashland. Nebraska. Apr. 24. 1959. 

NB-151, Nebraska Livestock 
Sales. Inc., Lincoln, Ne- June 27. 1958. 
bratka. 

Notice or other public procedure has 
not preceded promulgation of the fore¬ 
going rule. There is no legal Justification 
for not promptly depositing & stockyard 
which is no longer within the definition 
of that term contained in the Act. 

The foregoing is In the nature of a 
rule relieving a restriction and may be 
made effective in less than 30 days after 
publication in the Federal Register. This 


CIVIL AERONAUTICS BOARD 

[Docket 29180; Order 77-5-30 Amendment, 
Two to Order 75-12-159] 

CLASS RATE VIII 

Investigation of Local Service Class Subsidy 
Rate 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. on 
the 9th day of August, 1977. 

On December 30, 1976, the Board 
adopted Order 75-12-159, which estab¬ 
lished Class Rate VIII as the fair and 
reasonable final subsidy rate for the lo¬ 
cal service carriers (Locals) on and after 
July 1,1976. 1 Sections IV.C. and VII.B. of 
the Rate Formula set forth in Order 76- 
12-159 provide for the concurrent review 
of ineligible and eligible services, respec¬ 
tively, on a six-month moving basis for 
annual periods ending in March and 
September of each year. 

The carriers have submitted the data 
required for the review of both Ineligible 
and eligible services for the year ended 
March 31. 1977. in the form and detail 
specified in Sections IV.C.7. and VII.B.10. 
Such data have been reviewed In detail 
and adjustments have been made in ac¬ 
cordance with established subsidy rate- 
making principles. 

Adjusted operating results, adjusted 
investment, calculations of ineligible and 
charter profits to be shared and net for¬ 
mula provision changes are contained in 
the attached appendices. 

Two of the Locals—Frontier and 
Ozark—achieved excess profits on their 
ineligible services. Frontier's offset In¬ 
creased by nearly twenty percent from 
the previous review period, while Ozark's 
decreased by nearly twenty-five percent. 


»In order 78-11-12, Issued Nov. 4. 1978, the 
Board determined an adjusted subsidy level 
for each carrier, and proposed a formula for 
equitable distribution of the subsidy pay¬ 
ments among the seven local service camera 
in Class Rate VIII. Except as modified. Or¬ 
der 78-12-159 reaffirmed and made final all 
of the findings and conclusions set forth In 
Order 75-11-12. 
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Texas International, which had an offset 
during the previous review period, did 
not achieve one this review period. None 
of the Locals realized a charter profit 
offset. 

Three carriers showed an improvement 
In their eligible need during the review 
period In relation to the base period. 
These carriers—Ozark, Piedmont, and 
Texas international—had improvements 
ranging from slightly more than one per¬ 
cent for Ozark to slightly less than sixty- 
seven percent for Texas International. 
Conversely, four carriers registered com¬ 
parative deficiencies, ranging from just 
under three percent for Frontier to ap¬ 
proximately thirteen percent for South¬ 
ern. For this review period. Frontier was 
the median carrier in terms of the 
change in the net formula provision. 
Therefore, the net formula provision 
for each of the Locals will be increased 
by the percentage of Frontier's decline, 
2.58 percent. 

The level of the computed subsidy for 
this review period is $70.3 million, a re¬ 
duction of $3.4 million from the rate es¬ 
tablished In the base period of Class Rate 
Vm, but an increase of $1.5 million over 
the rate established in the first review. 
The reduction from the base period rate 
results from larger Ineligible excess prof¬ 
its and recent ad hoc adjustments off¬ 
setting the effect of the positive percent¬ 
age change in the median carrier's net 
formula provision. 

In arriving at the median change ad¬ 
justment for this review, it was necessary 
to correct for recent suspensions of serv¬ 
ice at several subsidy eligible points. The 
median change provision in Class Rate 
Vm was designed as a mechanism to ad¬ 
just the Local's subsidy rate to reflect 
changes in the general economic condi¬ 
tions under which they operate and not 
changes in eligible operating authority. 
The percentage change to be applied to 
each carrier's subsidy rate is determined 
by comparing review period results with 
base period results for each carrier. After 
ranking these results, the median change 
is applied to each carrier's subsidy rate. 
Since changes in the total industry sub¬ 
sidy rate are subject to changes in one 
carrier's operating results, special care 
must be taken to insure that the results 
being compared are not distorted by any 
suspensions or deletions of service at 
specific points. 

The suspension or deletion of service 
at a point is reflected immediately in 
the carrier’s subsidy payments through 
an ad hoc adjustment to its net formula 
provision. This adjustment reflects the 
entire amount of subsidy associated with 
service to the suspended point. 8 ince the 
resulting adjusted net formula provision 
is used as the basis for the carrier's base 
periods results in determining its per¬ 


centage change for median change pur¬ 
poses, the carrier's base period results are 
immediately adjusted to reflect the 
change In operating authority. However, 
employing the Board’s established meth¬ 
odology. the full economic savings re¬ 
sulting from the suspension at a point 
is not reflected in the carrier’s annual 
operating results until two years after 
the date of suspension. Under this meth¬ 
odology, as explained below, variable- 
cost savings are achieved during the year 
following the suspension while fixed-cost 
savings Are not realized until the second 
year after the date of the suspension. 

Thus, for four consecutive review pe¬ 
riods. beginning with the review period 
during which the suspension took place, 
the carrier's year-ended operating re¬ 
sults for subsidy eligible operations will 
not include the total annual economic 
savings associated with the suspended 
point. Since the carrier's base period re¬ 
sults already fully reflect the suspension, 
any comparison of the review period 
need, without adjustment to recognize 
the unrealized savings associated with 
the suspended point, will produce a per¬ 
centage change which reflects, in part, 
the change in operating authority. To 
correct this distortion, we have made 
economic savings adjustments to the eli¬ 
gible needs of those carriers whose sub¬ 
sidy eligible operating authority has 
changed. 

The amount of each adjustment is 
based on Board findings during the spe¬ 
cific suspension deletion case with re¬ 
gard to the net economic savings to be 
realized by the carrier through the dis¬ 
continuance of service at the point. This 
amount consists of savings to be realized 
immediately and savings which will be 
realized one year after the suspension of 
the point* These two amounts are deter¬ 
mined according to the methodology sug¬ 
gested by Hughes Airwest and 8 outhem 
in their joint objection to Order 73-10-1, 
and adopted by the Board for use in 
making base period adjustments in Class 
Rates VII and Vm. The adjustment to 
eligible need resulting from these com¬ 
putations reflects the annual savings not 
yet realized. < Examples of both base pe¬ 
riod and review period computations are 
attached to this order.) For example, the 
adjustment for a point suspended at the 
end of the first quarter of a review period 
reflects one quarter of the immediately 
realized savings (three quarters of the 
immediate savings are already reflected 
In the review period operating results) 
and all of the long-term savings which 
will not be realized during the first year 


•The economic savings adjustment for 
those points suspended since the base period 
does not include a tax saving since the ad hoc 
change to the net formula provision Involves 
only break-even need and return. 


of the suspension. In this way the savings 
not reflected in reported results are in¬ 
cluded. (See attached Appendix D. Re¬ 
vised. for adjustments related to points 
already suspended or deleted.) 

Based on the attached adjusted oper¬ 
ating results and adjusted investment for 
the year ended March 31. 1977. we find 
that the fair and reasonable annual sub¬ 
sidy due and payable to the seven car¬ 
riers in Class Rate VUI. on and after 
July 1. 1977. is $70.3 million. In addi¬ 
tion, It is provided that the subsidy due 
and payable to each carrier on and after 
July 1 . 1977. shall be computed on the 
basis of the dally subsidy rate set forth 
for each carrier in the amended Ap¬ 
pendix K attached to this order. 

Accordingly, pursuant to the Federal 
Aviation Act of 1958. as amended, and 
particularly sections 204(a) and 406 
there of, a nd the regulations promulgated 
in 14 CFR Port 302, 

It is ordered. That: * 

1. Effective on and after July 1 . 1977. 
the attached Appendices A. B. C, E. K. 
and L supersede the corresponding ap¬ 
pendices attached to Order 77-2-128. 
dated February 25.1977: 

2. Effective on and after July 1 , 1977 , 
the attached Appendix D supersedes the 
corresponding appendix attached to Or¬ 
der 76-11-12, dated November 4, 1976, 
and affirmed by Order 76-12-159. dated 
December 30.1976: 

3. The subsidy due and payable to 
each carrier on and after July 1 , 1977/ 
shall be computed on the basis of the 
daily subsidy rate set forth for each car¬ 
rier in the amended Appendix K at¬ 
tached to this order: 

4. This order shall become effective on 
the seventh day after service, unless 
prior to that date exceptions, together 
with supporting reasons, have been filed 
with the Board by any party to this pro¬ 
ceeding. If exceptions and supporting 
reasons arc filed by any party within the 
prescribed time, the effective date of this 
order shall be stayed, only for the party 
or parties filing exceptions, pending fur¬ 
ther action by the Board; and 

5. This order Will be served upon all 
parties to this proceeding. 

This order will be published In the 
Federal Register. 

By the Civil Aeronautics Board: 

All Members concurred. 

Phyllis T. Kaylor, 
Secretary. 

* This order Is not intended to disturb the 
service mail rates established pursuant to 
other orders of the Board. 

•The profit onset from ineligible and/or 
charter services and the change In the net 
formula provision as determined in this or¬ 
der are effective from July 1. 1077. through 
Dec. 31. 1077. 
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Board findings m to total economic savings (subpart K) 


Computation of Immediate wring* 


Point and service suspension 
date 

Revenue 

Direct Indirect 
operating operating 
costs costs 

Depreci¬ 
ation 
return, 
and tax * 

Total 

expenses 

Total 

economic 

savings 

Revenue 

(l)X(ll) 

DOC 

(2)X* 

IOC 

(3)X* 

Total 

expenses 

(8)-f (9) 

Expense 
ratio (In 
percent) 

(S) + ($) 


(1) 

(2) 

O) 

(4) 

(*> 

(«> 

(7) 

(*> 

(D 

(10) 

w 

Jonesboro, Art., Feb. 13,1778.. 
Brownwood, Tex., Dee. 1.1778. 

7S.3S4 

221,874 

218,831 

104,421 

81.376 

121,740 

05.455 

82.187 

373.482 

288.348 

378,128 

88,874 

58,221 

118,212 

17a 419 
92.087 

29.788 

89.283 

22a208 

151.300 

88.98 

52.47 


Intmt- 


(10)—(7) 
02 ) 


Loci«- 

firm 

•ftTlllfS 

(6)-(lJ> 

02 ) 


101. »7 
34,088 


114.141 
31. flS8 


»No tax to Included In computations tor station® suspended daring the actual life of clam rata VUL 


pwwnt 


Immediately variablr direct and indirect operatic expense ratios applicable to 
t estimate future adjustments by using the ratios f< 


period. Individual carriers can < 


Jonesboro example: (hue period tusprntio n) 

The base period adjustment was $143,330. which rrlWlrd the unreality! portion of 
** vin * , ‘ based on the number of days during ths year ended Mar. 31, W78, 
tbe point was served. (3I9+36S) 

The first review adjustment was 101.102, which reflected the urirrollml portion of 
Immediate savings tor the year ended Srpt an 177®. (135+366) 

Ths second review adjustment is <00.443, which reflects the unrealised portion of 
long-term savings, and Is based on the same pro-rate uvd in the base period adjust- 

SMCU. _ 


The third review adjustment wiU be $42,217, which reflects the unrealised portion 
of long-term wrings, and Is based on ths same pro-rate used in the first review 
adjustment. 


yrw 'ruling Mir. SI. OT'lUl pwt ymtmdkm itir'ii. U77^h1«^ 

Nora 

ffi*???* 0 * 0f iatm m * p * aak "* w ® u campnud for each review 

Brownwood example: (renew period suspension) 

The second review adjustment Is $35,075, which reflects the unrealited portion of 
the total econoraio savings, and consists of all long-term saving? and a portion of tha 
Sa?«flS77*°° lb * numb * f °***** onrtnf ywr ended 

JBf £}[*■wiU beJ37JMO. which reflects the unrealised portion 
of the total economic savings, and consist* of all long-term savings and a portion of 

°°*** numbc/of ******' nr * ddurtn « *** 

be tM.182. which reflects the unreal! ted portion 
Of long-term savings, and is bated on the pro rate used in the second review adjust¬ 
ment. 

Tba fifth review adjustment will bo $5,296, which reflects the unrealised portion of 
long-term savings, and L» based on ths pro-rate used in the third review adjustment. 


Appeidix a. —Local tervioe cla»* rub tidy rate computation of excen ineligible* profit 
e-roc*s charter profit, and 6 mo tubtidy rate effective July t, 1977 

_ [Dollars In thousand*! 


fljrstam: 

Adjusted operating profit or (toss) »—app. B ... 

R*turo-*pp. C. .. 

Taiea—Federal—npp. C.... 

, Ka^gSgy.P:—-.—— 

Adj^t^d operating profit or (loss) *-app. B_ _ 

T*re>-F^«r*|~app*C™ 111II11II1111«11 

Taxes—Stale—app. C. 

Adjsutod operating profit* in excess of full return and taxes.. 
Charter: 

Adjusted operating profit or (Urn) *—app. B„ _ 

KelURbHBPp. C.... 

Taxes— Federal—app. C.... 

Taxes—State—app, C..... 

° t * r * t * D * P * 00 * 1 * exw6 * 01 m taxes. 

Adjusted operating profit or (loss) app. B_. 

Return—app. C. ..._. 

. JT™rrn™ri“r‘r™rnnn 

Adjusted rUefble need.... 

User year adjusted net formula provision. 

Adjusted eligible need leas Federal tax—y 

March 31, lu77*»._.... 

Imnrovemml/deArlrnrv 

Berora t change in adjusted ellgVbto nerd hm Federal taxV V 
Recognised tm^rovcment/deffcisacy based on median per- 

8uu.dT«^35S»7.-.—. 

Base year adjusted net formula provision after Federal tax. 
Flus or minus recognised imicoveinent/deOclfoty based 

on median percent change *.. 

Use 50 percent of ineligible • profits.. 

Less 50 percent of charter profit*.... 

Computed 6-mo. subsidy rate •..... 


-year ending 


FronUer 

Hughes 

Alrwsst 

North 

Central 

(Hart 

Pied moot 

Texas 

Southern International 

Industry 

total 

12,145 
10, M6 
8,000 
307 
(5.727) 

(742) 

8,861 

3, M3 

1,477 

14.846 

8.298 

3,787 

% m 

4,971 

1.000 

9,628 

4.2W 

0.711) 
a 206 

3,392 ... 

438 

3,886 

17,401 

62,831 

32,723 

1,495 

(79.8ft) 

387 

(13,633) 

237 

(21.9(H) 

398 

(ia440) 

134 

(U94«) 

(11.344) 

28 

(3.47$) 

25,837 
7.781 
5.877 
228 
12; 073 

7.733 

8,802 

2,986 

282 

(2,316) 

10,972 

iam 

5.VW0 

171 

(5,910) 

12,383 

6,623 

3,748 

300 

1,722 

7,867 

7,382 

3.308 

98 

a SID 

1,927 
4,815 
2;577 ... 
27 

(5.291) 

2,415 

2.905 

22 

(672) 

69.235 
4a 749 
24,456 
1,128 
(3,108) 

<P 

7 

(408) 

770 

342 

32 

<M0) 

543 

302 

A 

(425) 

439 

248 

iff 

81 

391 

441 

248 ... 

6 

147 

(1.292) 

2,515 

1,221 

(4) 

(l.«0> 

(U704) 

CL1») 

(2W) 

(299) 

(1U> 

87 

(6,096) 

(12.791) 

2,121 

(LOW) 

1,289 

568 

(8,445) 

3.584 

2.004 

(MM) 

LTD* 

975 

(4.842) 

2.192 

313 

(4,030) 

1.149 

589 _ 

0.984) 
774 

(5a 542) 
13.687 
7.027 
302 
71.488 
66,990 

SI 

17,798 

15,714 

53 

9.967 

8,994 

57 

14,290 

11,288 

78 

11,090 

9. M3 

24 

9.879 

10.373 

8 

5,754 

4.748 

3 

2.761 

8,130 

14,119 

(*«) 

9,387 

(4*3) 

(5.54) 

12.379 
a. 091) 
(9.87) 

9.702 

141 

L 43 

8,948 

1,425 

13.74 

5.382 

M 

1703 

5,427 

oa 75 

84,600 
4,390 
6.38 

(408) 

(229) 

(291) 

(254) 

(»8) 

(120 

(210) 

O.7S0) 

17,745 

9,500 

13,028 

1 ao» 

11,238 

5,204 

7,785 

7\ 199 

408 

<aCB7).. 

229 

291 

254 

(Ml). 

288 

122 

300 

1.779 
(a 608) 

12,114 

9.738 

13,317 

lu, cess 

ii, 504 

5,336 

7.965 

70,062 


detailed adjustments, see app. B. 


1 Applies to 4mo, reviews only. 

* Ax compared to base year adjusted net formula provision after the elimination of 
sd hoc adjustments relating to suspensions or deletions eflecU ve on or before the last 
day of the applicable review period. 


•The rate lor Hughes Ain*cat is $9,777,000 while this carrier continue* to serve 

UtlTo 

lubiwyCd i™£^TpTtSt 1 "** torrouU r ™"* 00 P'"*>‘ <* 

• Cooslsta of bub-to-hub operations and certificate ineligible operations. 
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Appendix B.— Local service class subsidy rate—Year end Mar SI, 1977 1 
(In thousand* of dollanl 

B pttx* North Ozark Piedmont Southern Tex** Indtmry 
__Alrwf*t Central International total 

Computation of system operating profit (or km) 


ST*TXM OKUTIONS 

Reported operating profit or 

Adjustment*:.. 

Conformance with form 41 

report* • .... 

Mutual aid payment* * . 

Kiowa salary ripens* *.. 

Kice» legal fee* •___ 

Developmental and preoperatlng 

amortisation T ... 

Nonoperating income oflael 

Net strike revenue* •. 

Other miscellaneous ratemak- 

Inf adjustment* *•.... 

Depreciation adjustment u . 

Commuter support payment*•»_ 

Economic savings adjustment u. 


9.390 

a 570) 

1.644 

3,301 

(173) 

(J.4W) 

(1.597) 

8,707 


763 

151 

64 

63 

to .. 


2*3 

1,059 

002 

192 

264 

no 

914 

a»* 

279 

l./;o 

303 

330 

253 

124 

87 

167 

108 

1.612 

10 . 

1,279 

*****066** 

****464** 

***378 

****424’** 

(D. 

239 

*** 498* 

17 

3,938 

(082) 

(32). 


(0)... 



09D 

(917) 

199 

216 

206 

102 

103 

m 

136 

1,200 

9*8 

(747) 

0*017) 

(713) 

232 

(94) 

003 

(1*345) 

408* 

«*! 

.. 

308 

aeee«e«« 1 ••••••4 

® aweee uses 

** 273* 

0 

1*066 


Ad jus ted operating profit or 

(lU**) . . « «............. . . . 


13,145 


(742) 1*477 3.7*7 1*000 0,711) 


430 17.401 


Computation of eligible operating profit (or km) 


ZLIGIBUt orxsjmoNs 
Reported operating profit or 

Adjustments: '* 

Conformance with form 41 

report* *.... 

Mutual aid payment* «.... 

Excess salary expense *_ 

Kicrw legal fees"... 

Developmental and preoperat- 
Ing amortisation ’ 
Nonoperating Income offset V_ 

NK strike rrrenoee _ 

Other miscellaneous rata- 

making adjustments *». 

Depreciation adjustment«_ 

Commuter support pay- 
mem* ■ 


nt«. 


04*230) 

(0*381) 

(ArtJK*. 5*7) 

a MO) 

(4.348) 

(3,210) 

(54.5K) 

(57) 

240 

& 

33 

48 

20 

(3) .. 
U 

18 


S? 

(62) 

402 

218 

44 

80 

27 

64 


77 

001 

132 

78 

82 

31 

28 

81 

46 

444 

12 

29 

8 

12 

7 

10 

2 

80 

408 

139 

139 

84 

117 

82 

138 

1,085 

(217) 

CD - 


(D - 

-- 


(58) 

(201) 

•9 

80 

07 

41 

49 

88 

39 

350 

232 

(120) 

(359) 

(W8) 

82 

cm 

3 ...... 

071 

331 

• 

408 

03 . 


308 

6 


273 

s 

1,068 

(1X7W) 

(0*089) i 

(8*044) (8*181) 

(8*842) 

(4,030) 

aw) 

(50.542) 


Computation of Ineligible m operating profit (or loss) 


txzuoiBUi orxjunos* • 
operating profit or 


•)». 


23,023 7.106 11.3*7 12.351 


_ > with form 41 re¬ 
ports ».. 

Mutual aid payment* . 

Excess salary ei|eue . 

Excess legal fere •. 

Developmental and Fro-oper¬ 
ating Amortisation *.. 

Nonoperating income offset •... 

Net strike revenue*».. 

Other miscellaneous rmt&mak- 

lug adjustments . 

Depreciation adjustment «. 

Commuter support pay- 
menu ........ ...................... . .... ~ T ........ 

Economic savings adjust- 
maul ... 


(102) 

(5) 

(28) 

7 

413 

118 

44 

48 

W 

143 

m 

79 

211 

340 

164 

89 

6 

871 

JB 

03) 

313 

& 

(405) 

(25)- 

(5) 

120 

161 

133 

IU 

756 

(509) 

(1.198) 

W 0 ) 


7,009 

1,440 

1*732 

64.713 



(42) 

070) 

39 

_ T _. 

196 

967 

147 

304 

191 

1,319 

60 

134 

115 

1.029 

(7) 

(34) 

(3) 

(84) 

302 

101 

842 

2,770 



(141) 

(036) 

112 

84 

94 

818 

196 

(61) 

(08) 

0.506) 


Adjusted operating profit or 

Ooss)- 36,937 7,733 1(^972 12,393 


4_ 


7.857 1*933 


2,415 09.235 


Computation of charter operating profit (or lorn) 


CKAJtTtK OmUTIOlffl 

Reported operating profit or 

.. 

Conformance with form 41 re¬ 
ports •.... 

Mutual aid pay menu •. 

Excess salary expense *. 

Excess legal few •. 


CD (344) 


Developmental and preoper¬ 
ating amortisation v _ 
Nonoperating Income offset V.U1I* 

Sen footnotes at end of table. 


* 

a 

(2B) 

ie 


(812) 

(403) 

(23) 

318 

019) 

0.394) 

05) 

«... 

7 

5 .. 

(4). 

‘ *4. 

4 

*i*‘ 

i 

.»*’ 

12 

23 

80 

.... 

7 

1 

30 

61 

™ 

39 

I 

12 

U 

~ 8* 

18 

83 
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Ajtejimx B .—Local terviea ela»» tubtidy rate—Tear did Mar. St. t9Tt'—Continued 

(In thousands of dollars] 

Computation of charter operating profit (or low)—Continued 


Frontier Hughe* North Otaric Piedmont Southern Texas Industry 
Airwcst Central Internationa] total 


Net strike revenues •...— 

Other miscellaneous ratemak¬ 
ing adjustments *. . 

Depreciation adjustment«».. 

Commuter sopport payments a...... 

Economic wirings adjustment 11 . 

Adjusted operating profit or ^ 


S 

W 


6 

m 


6 

w 


a 


si 

cm 


(405) (MO) (425) 


( 5 ) 


301 


O.M) 


* Based on spedal reports to the Board reflecting tbt results of operations for the year ended Mar. 31, 1077. 

* Each carrier submitted financial and traffic data allocated to eligible operations, Ineligible operations, charter 
operations, and system operations. 

* Adjustment has been made to the reported results to reconcile differences between that dsta and form 41 data. 
An adjustment has aho been made to the reported data for each type of service after verification of the prescribed 
allocation procedures. 

«5 of the 7 local service carrier* belong to the mutual aid pact. During the reporting period. $1^30X00 of mutual 
aid payments were made by this group to struck carriers. The amounts were allocated lo ineligible and eligible serv¬ 
ices based on tbs ratio of each aarrioe’s revenue (leas other revenue) plus each service's expense compand to tbs total 
of system revenue (lees other revenue) plus system expense, exclusive of chsrter. 

* To eliminate officers' salaries In excess of 150,000 for the chief executive officer and $35,000 for all others on an annual 
basts. Amounts were based on data for the year ended Dec. II, 1976. The allocation to eligible. Ineligible, or charter 
Services Is based on tike ratio that each carrier's eligible, ineligible, or charter operating cash costs including general 
and administrative expenses) bear to the system operating ea*h costs (excluding general and administrative expenses). 

* Legal expenses charged to account AMO, Legal Fees and Expense*, In excess of the $70,000 maximum limit, have 
bran eliminated. Tbs amounts were allocated to eligible, Incligib le,or charter services based on the ratio ss discussed 
In footnote 5 above. 

’ To reflect the difference between the recognlird amortisation of developmental and preoperaling expenses in 
eligible. Ineligible, and charter services and the amounts reported by the carriers ini heir special reports to the Board. 
Some of these expenses are directly assignable to the various types of service, while others, not directly assignable, 
are allocated on an applicable unit rate basis. Aircraft pr(operating coats are allocated on the basis of revenue boors 
by all craft type. Amortisation of expenses related to reservation systems tv allocated on the basis of passenger m- 
planrmmts, excluding charter. All other allocable expenses are allocated an an appropriate operating statistic as 
loaely related as npeniNr to the type of expense Involved. 

* Unapplied cash discounts. Interest income, dividend Income, miscellaneous credits, and income from subsidiaries 
and riontnuisport ventures In excess of a 12.35 pet return plus applicable taxes have b*m offset against the break wen 
need for all carriers. The allocation to eligible, ineligible, or charier set vlore wae made on Um basis as set forth in foot¬ 
note 4 shove, but including charter. 

* This adjustment excludes the net reporting rersnoe* underlying the computations for the "windfall" payments 
under the Mutual Aid Agreement which are determined to be atypical to the carriers' financial base for determining 
the prospective needs of the carriers. The allocation to eligible or Ineligible services was made on the bads as set forth 
in footnote 4 above. 

" These Items include, but are not limited to. contribution*, financing expenses, liquor:and entertainment. The 
total Industry disallowanoe was allocated to each carrier based on the industry' expense. The eligible. Ineligible, or 
charter allocation is based on ths ratio each carrier's eligible, ineligible, or chsrter operating expense bears to Its 
system expense. Tbe industry disallowances are based on the same level as in dass rata VII. Ths same disallowance* 
will be used pending an audit that Is now In progress. As soon ss the results of ths present audit are available, ths 
Updated data will be used to compute the miscellaneous disallowance* 

11 This adtaxtment eliminates any differences between reported and regulatory depredation expense for each air¬ 
craft type. The amount of depredation expense reported which b above or below the regulatory amount for each 
aircraft type is allocated to each type of see vies In the Sams proportion ss the aircraft type* were utilised in each of 
tbe services lby revenue aircraft hour). Tbs squity bass Is adjusted to reflect the change in operating expense. 

« This adjustment eliminates payments to a replacement carrier serving Natchot, Mis* The allocation was mads 
on ths basis as set forth In footnote 4 above. 

u The economic savings adjustment reflects the changes in the need In a specific service resulting from a hit pension 
or deletion of a point by a carrier. See ipn. D (revised). 

14 Consists of bub-io-hub operations and certificate-ineligible operations. 

Appendix C .—Local service class subsidy rate-year ended Mar. St, 1977 
(In thousands of dollars] 


Hughes North Texas Inter- Industry 

Frontier Atrwert Central Orark Piedmont Southern national total 


Computation of system Investment, return and tax provision 


SYSTEM HER VICES 


Haetimmi at aUoeatti : 1 

Adjusted average Investment: 

Equity.... 

% 

30,170 

65,360 

27,470 

m 

66,407 

62.4X1 

47,47* 
24,79* 

60.860 

201240 

31,600 

13,680 

28,004 

6,400 

292,164 

216,367 

Total 1 . 

55,530 

71,016 

118,026 

72,266 

81. 1W 

46,180 

33,603 

m* m 

mz 

Developmental and prropcral- 
log adjustment •. 

12 

733 

1,2» 

368 

106 

C-J.T 

• 

A128 

Adjusted average Investment: 
Equity.« * 

30.174 

55,36* 

27,754 

43*996 

67,222 

63,001 

47,714 

24,91V 

60, Ml 
20,276 

82,003 

13,761 

28,099 

6,410 

293,926 

216,733 

Total. 

86,642 

71,749 

120,226 

72,633 

81,217 

45,783 

33,600 

510,650 

/Merit os adjutUS farvsfmeaf; 

Return. 

Added risk return for leased 
aircraft idjuiunoat .. 

10,666 

8,361 

14.348 

8.856 

9,628 

8,833 

672 

3,886 

62,179 

672 









Adjusted return...— 

10.666 

8,861 

14.848 

8,856 

9.028 

6,205 

3,886 

62.551 

Tax proriile*.* 

V'mWaI t aim 1 * (Mi 

3,863 

367 

8,296 

237 

4,071 

326 

4,201 

124 

3,392 . 


32.723 

1,495 

Bute taxes*.... 

307 

36 

26 

Total tax provision. 

8,307 

4.130 

5,533 

6,300 

4,325 

3,428 

36 

34,218 


Boo footnote* at end of table. 
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NOTICES 


Arrswnnc C. —Local xerriccclaxt tub tidy rate—year ended Mar. SI, 1977—Continued 


Hughes North 

FrooUer Alrwest Central Otark Piedmont Southern 


Texas Inter- Industry 
national total 


Com potation of system investment, rrtum and tax provision 


KUOIVLK SS STICKS 


Investment as allocated' 1 

Adjusted average Investment: 

Equity. 

A 006 
14,6*0 

4,035 
A 307 

1A027 

IA637 

10.111 

A 280 

15,748 

A 239 

A672 

A 868 

A 973 

A 342 

87,572 
4A453 

Total*. 

22.605 

10,432 

29,604 

1A301 

30,987 

9.540 

A 915 

11A 024 

Developmental and prroprral- 









ing adjustment ..... 

S 

2 

352 

58 

19 

ICO ... 

.. 

555 

Adjusted average investment: 









jkbt. 

A 007 

4,036 

1A224 

10.149 

IA762 

A 744 

A973 

67.995 

Kquity. 

14,500 

AM* 

1X792 

A 300 

A 244 

A 808 

1.342 

4A664 

Total--- 

22.007 

10.434 

29.016 

IA449 

V»996 

9.542 

A 315 

UA559 

Return on adjusted Investment: 









DifTrrrntlend return: 









Debt at 7.23 pet...— 

5*0 

292 

AIT* 

736 

A143 

480 

506 

A 922 

Equity at 20 pet.. 

AW* 

1.280 

A 550 

A 000 

1.019 

5*0 

260 

9.734 

Total. 

A 518 

1,573 

A735 

ATM 

A192 

1.069 

774 

1A«4 

Percent return on adjusted In* 









vestment. 

15.30 

15-07 

1X87 

11.62 

1CL 43 

11 08 

9.31 

1X57 

Allowable mum—minimum 









of 0 prt and maximum of 









1215 pet. 

Added risk return for irasod 

-A 808 

1,2*0 

A 584 

1.796 

A192 

A 009 

774 

13,507 

aircraft adjustment *. 






*0 .... 


90 








. 


Adjusted return. 

A «OS 

1.288 

A 5*4 

1.796 

A192 

A149 

IN 

13,667 

Tax provision: 

Federal taxes •. 

A121 

556 

A 004 

975 

812 

569 ... 


7,037 

State taxes •.. 

§1 

53 

67 

79 

34 

6 

3 

303 

Total tax provision.. 

A 202 

600 

A061 

1.063 

836 

575 

3 

7,330 

nrxuanuui eisviccs v 









Investment as allocated: 1 









Adjusted average investm»t: 









Debt.. 

22,161 

21.086 

4A027 

38,088 

4A068 

2A7S8 

20,126 

21A2S4 

Equity. 

40,655 

33,425 

37,868 

IA299 

14,559 

8,781 

A 875 

15A573 

Total*—. 

6A825 

54.512 

65.806 

&A337 

5A717 

M 

2A 001 

371,827 

Developmental and preoperat* 
Ing adjustment *-- 

10 

554 

915 

292 

87 

493 

6 

A 367 

Adjusted average investment: 









Debt.— 

22,165 

21,304 

43,638 

35.230 

4A134 

2A103 

20.131 

21A 595 

Equity.»............. 

40.671 

33.772 

38,272 

A9 i 

14,680 

9.929 

A 676 

159,590 

Total. 

62.KW 

65,076 

8A610 

&A629 

58,804 

3A032 

24,007 

37A194 

Return on adjusted investment: 









Return at 1X15 pet. 

7,761 

A 802 

1A721 

A 623 

7. M2 

A 080 

A 955 

46.214 

Added risk return for leased 









aircraft adjustment •. 






535 

635 

Adjusted return. 

7,761 

A 601 

10,721 

A 623 

7.262 

A615 

A 955 

46,749 

Tax provision: 

Federal taxes *. 

A J77 

A W5 

AMO 

A748 

A 308 

A677 _ 


2A465 

State taxes *. 

226 

283 

171 

300 

98 

27 

..a 

A126 

Total tax provision. 

A103 

A 247 

A Ul 

A 018 

A 408 

A 604 

22 

2&,M1 

Clt A XTIR SKIYICU 









Investment at allocated:» 









Adjusted averago Investment: 









Debt. 

• 

A 349 

A 443 

A 334 

1.054 

A170 

905 

11.33* 

Equity-....... 

6 

A723 

1,927 

A 213 

351 

902 

182 

A 344 

Total*. 

9 

A 072 

A 370 

A 517 

A 405 

:t, m 

A U7 

19.683 

Developmental and preoper* 









eUng adjustment * . 


167 

30 

16 

2 

7 


224 

mm 

Adjusted average investment: 









Debt... 

1 

A 413 

J.M0 

A335 

1.056 

A175 

995 

It, 437 

Equity...-.-. 

6 

A«» 

I. M0 

1,230 

351 

904 

192 

% v i 

Total. 

9 

A» 

A 440 

AU4 

A 407 

A109 

A 187 

19,906 

Rrtum on adjusted Investment: 









Return at UJ5 pet. 

1 

770 

543 

439 

174 

384 

147 

A 468 

Added risk return for leased 









aircraft adjustment « .. 

. 

—-- 

— 

— 


67- 

57 

Adjusted return. . 

1 

770 

543 

439 

174 

441 

147 

A 516 


Sea footnotes at end of table. 
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An-tt'Dix C.-TacoI rrrvtce cltu* mtbtidu rate—year ended Star. SI, 19Tt—Continued 
</ampotation of charter investment, return and tax provision 




Tax proviilon: 

Federal UM 1 .. 

State taxes •. 


3<3 

33 


®2 

9 


24JI 

20 


M 

a 


246 . 
3 


1.231 

87 


Total tax provision. 


374 


311 


340 


1.388 


i Adjusted system average (5-quartcr weighted) Investment (excluding deytoprorntal and p^psmUn* Invest- 

nvntl faJ r*rh carrier La allocated to Individual aircraft types on the ratio of each carriers net flight equipment. 

“ JpSriiiton: »nd to .lUrtbW. ond ch«W oprrtlton. b«wd on th. r*tlotf»tth. 

re vimu* tHjrnh lyyun flown In eligible, ineligible. or cluster services bear to the total system aircraft hours Tbs 
ch*:14r. ineligible, and charter investment la then allocated to debt and equity on the same ratio as the system ad¬ 
justed average investment 

• The adjustments to investment are as follows: ., 

(a) Current portion of long-term debt. Increases debt portion of Investment 

<t>) Crxamorilted discount and expense on debt. Decreases debt portion of investment. 

ic) Unamortued capital stock expense Decreases equity portion of investment. . 

(d) In wtments In subsidiary companies. Excluded from investment on a pro rata basis- (Be# (!) below ) 

(e) Advances to nontranjpoct divisions. flame as <d) 
tfi Special funds—other, name as <d). 

is) Nonoperating property and saulpment-oel Same as <d). 

(hi DeveCpmeniiJ and preopemUng cost. Samc as <d). 

(I) Property acquisition adjustment flame as (d). 

( Depwij5^^a3a»^mrni Any depreciation adjustment to operating expense will be applied as a direct 
adluitmenl to the equity portion of Investment using a cumulative 5-quarur weighted average t 

ft) All pro rata SlocaUoiw are based on the percentage relationship that debt and equity bear to the total 

• DrYrdntmicnfal f ar!d pr^i^lrS^vwtmrnt Is recognised on an actual basis, adjusted ter subsidy purpose#, 
apr*»'*nlo 7 te<i to rliglMe. IneUglWe. and charter serrlraa, and allocated to debt and equity as In foot not* I above 
aI *^To reflect r*»x«ruUori of added risks ter levels of leased equipment significant!) tn excess of the Industry average; 
allocated to charter; Ineligible and eligible services based on the percentage of revenue aircraft hours flown In each 

‘ 01 JIEiu uiEi SEplfcSbl, to lwlklW». Md tlwrUc wr»lc«r To «m>pot» 

’ hy IMS'E u-mt*. »d 

WIM w «. toes ts made on the basis of the raUo of each service's Federal tax to system Federal tax 
f Consists of hub-to-hub opreatious and csrtiflcalodneligibls operations. 


Appendix D .—Local service class subsidy rate, economic savings adjustment relating 
to route suspensions, deletions , and transfers 

fin dollars| 


Airline 

Point 

2d review 

3d review 

4th review 6tb review 

Frontiar..fllUhraWr... 



(4,330). 



Cortot. 

Paris. 


. (72,142) 

10,148 . 

ass 


( 0,047) 

tAtwy_ 


. (74.S77J 


(2,511) 

(25,427) 

Parsons 


. (235.473) 

(14A4») 

(72.050) 

Goodland, 
Hays. . 

Garden 

City, and 

..... . (W.W3) 

<54. W» 

(30.807) 

01024) 

Total. 


. (408.477) 

(273.045) 

(1*4. *41) 

01 ren 


Hugea Alrwest. 


Cresent aty *.... 


.051) (31, 327) (31,327) (31,327) 


(32,327) (81,327) 


Clinton. 



(41732) 

(5,323) . 


_ 027.301) 

(5X336 . 



QnughocpM___—_ 

Galesburg and Burling/Bock 
Falls... (71,021) (115,435) 


(30.744)- 


Total.. 


.. (303,071) DM, 714) (52,744). 


PUdmouL.. 

Texas International. 


( 5 , 303 )- 


Pips Bluff., 
Jonesboro.. 
Temple... 


<&« 

(4.0 


S3 H3 &s.sS 


ToUL„. (27J,*») 1145,774) (54,405) (40.5J7) 


Him. Alrwml will eoatloo, to mtt, Crwcnl CUT. 
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Appendix E. —Local service class subsidy rate hypothetical application of class rate 
VIJ—By carrier 1 for an annual period—based on year ettded Mar. SI, 1916 


Hughes North Pled- South- Texas Industry 

Frontier Alnrwt Central Otark roont ere Interna- total 

tional 


Number ol stations* * . 90355*34 40 12 34 HI 

Departures performed • . 104.463 41.638 17.782 48.0C3 03.583 45,79* 30.MO 431.225 

Revenue r lane-in ilea flown (In 

thousandth . 12,653 fl.434 9.333 A *2 7.WO 4.716 5.216 50.5*8 

Revenue paw.fera * . 2,211,01* 058,104 1,MO.516 1,060.1*4 1,452.833 1,028,817 997.670 9.479.142 

Revenue passenger-miles <m thou- 

mnds)».. . . 776,419 150.70S 1*2.921 121,765 l*6f63 I0P.S3* 171,124 1.146.725 


imputed subsidy: 

Esp*n*r provision: 

Stations.— 

Departures.. 

Revenue plane-miles. 

5,930 

16.68* 

35.006 

2,4*5 

6,652 

17,915 

4.745 

14,070 

23,091 

2,515 

7.672 

14.946 

2,790 

10,157 

21.921 

1260 

7,116 

13,05* 

2,140 

6,3*3 

14.449 

21565 

ON,*** 

140,106 

Total.... 

67.654 

26,052 

i v Hi 

25,083 

34.788 

22.634 

23,172 

231,559 

Required revenues: 

Passengers.- 

Re venue passenger-miles.. 

23,171 

15,019 

10,041 

9.19* 

19,499 

0.933 

11,205 

6,612 

13,228 

10,101 

10,792 

5,963 

9.40* 

6t*77 

99.181 
62.376 

Total. 

38,191 

19,229 

29.431 

17,917 

25.329 

16,715 

16.«5 

161,707 

Grose formula provision.. 

19,473 

A723 

11,915 


9,4» 

5,999 

7,197 

69,952 

Need adjustment.. 

—3.272 

171 


2,627 

934 

-1.151 

1,354 

36 

Nat formula provision •.. 

15,714 

9,994 

11.2W 

9.943 

10.371 

; 743 

7.795 

6*. *25 

Median percentage change f .. 

2.5* 

1M 

156 

153 

IS* 

IS* 

183 

15* 

A djusted net formula provision. 
Federal income taxes. 

16.120 

9,123 

11.579 

10.007 

10,641 

4,970 

7,965 

70.1*5 

2.031 

615 

1.73b 

952 

*63 

456 . 


6.555 

Offset.....—... 

CAO07). 



(961).. 



(6.998) 

Computed subsidy.. 

12.114 

9.738 

11317 

10.098 

11,504 

5.128 

7,965 

70,052 

Adjustment tor prospective 
suspension __ 


730 . 






239 

Computed subsidy....*. 

12,114 

9,977 

13.317 

10,098 

11,504 

6.328 

7,965 

70.291 


t For subsidy-eligible nonhub operations per rata formula provision*. 

• App. E. p. 0 of 6, order 76-11-127 

• App. E. p. 4 of 6, Of Order 76-11-12. 

• App F., p 5 of 6, of Order 76-11-12 

• App. E, p. 3 of 6. of Order 76-11-12. 

• Bate ymr net formula provision adjusted for ad bow through June 30,1977. 

1 App. A, p. 2 of 2, the median pnrrentag* change in adjusted eligible need lass Federal tax. 

• The adjustment for Hughes Alrwe*t is for operations conducted at Crescent City, Calif. The formula make* no 
prevision for these operations on the aantmpUon that service at this point will be suspended shortly after the effective 
dale of this subsidy rata. This upward adjustment t« nectesary to provide subsidy payments for operations at Crea- 
cent City, and will remain la affect until operations there have been suspended 


Appendix K. — Local service class subsidy rate, daily rates by carrier 1 effective July J, 

19 77, class rate VIII 

(Rate per day in dollars) 


Carrier 


KMcible operations 


Base year 
Adjusted 
net formula 
provision, 
sec II»« 


Adjusted 
net formula 
provision, 
fee. 11. 
VII ••* 


Federal 
taxes, 
sac III * 


Ineligible* 
profit 
, offset, 
sec IV • • 


Charter 
profit 
offwt. 
•ic. IV • • 


TctaJ 

subddy 

offset 


Frontier,... 

Hughes A Invest. 

North Central. 

Osark... 

Piedmont,.. 

Son there.— 

Texas International.. 


43.062J1 
» 34.367.1* 

3o,mos 

26967.12 
26419.18 
13, (08. 22 
21.274.33 


44.163. 20 
• 2I.V66.7V 
31. raw 
27,6*2. *7 
29,162.30 
13,343, *3 
21.832 21 . 


5.564.38 — 14,639.73 

1.C64.93 . 

4,761.64 .... 

2.334.26 -X308190 
2.364.36 
1.34232 


- -16,539.73 

**‘H'“-2358.v6 


i Pursuant to secs. IT, III, IV. and VII of the class rate formula. 

• Consists of bub-to-hub operations and certiAcalednelbpble operations. 

• The number of days shall be determined In accordance with the 3rd and 4th provisos of sec- II.D 2. of the class 
rate formula. 

« The maximum cumulative subsld) payable under sec 11 shall be (be product of the applicable dally rate times 
the number of days In the period to date 

• This daily rate is the base year adjusted net formula provision In column l adjusted by the median percentage 
change computed pursuant to sec. VII 

• For Ineligible sendees, the rates are effective from July 1,1977, through Dee. 31. 1977. 

• This amount shall be increased by f63K 33 d unit Hughes Airwest suspends service at Crescent City. 

• This amount shall be increased by S664 (rftyd until Hughes Airwest suspends service at Crescent City 
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Appendix L. —floral service class subsidy rate determination of profit offset and Federal 
few atlotcancc under CR F///, fncttgiWe 1 and charter services 


|ln thousands of dollar*] 


Carder 

Adjusted 

Operating 

profit 

<W»)‘ 


Interest 

Maximum 

Exceea earning! 

Profit 

offset 

Bet urn and 
State tax* 

expense » 

r NJnal lM 

provision 4 

Before 
Federal tax 

After 

Federal tax 

Ineligible»services 

Frontier. 

Hughea At rarest. 

North Central.. 

Otark... 

25,0*7 

7,733 

10,972 

12.3KI 

7,987 

7,084 

KL«2 

8,923 

1,372 

3,566 

4,211 

2.541 

ft,877(A 

2,96mA. 

s.wha 1 

3,74Ri A 

) 

) 

) 

> 

17,960 

M0 

to 

5,470 

12,073 

(2,316). 

(5.910). 

1,722 

6.037 

.961 

Piedmont... 

Southern. 

Trial International... 

7.857 

2,415 

7,350 
4. M2 

2,987 

3.656 

1.799 

1,687 

MORA. 

tjmu 

1,IX5(B 

) 

\ 

1 

4V7 
a 7i4) 
(572) 

(2,811). 

(5,291). 

— 


Charter services 


Frontier- _ 

<408? 

1 . .. 

.2(A) 

Hughes A invest. 

M2 

3V7 342(A) 

North Central. 

(MO) 

552 

213 302(A) 

Otark.*.. 

(425) 

4 . 

168 246(A) 

Piedmont... 

(6) 

176 

87 81(A) 

Southern. 

991 

444 

172 245(A) 

Texas International. 

ft 

146 

64 56(B) 



» Reported operating profit or (loss) after cubakSy ratemaktng adjustment*. Far detailed adjustmmta, era app. B. 

»aTS ported by carrier on form 41 report* fur the y ear ended Mar. W, 1977, and allocated to Ineligible and charter 
opera! Ion*. 

«Indicate* mnimnm Federal laxea to bo provided for ineligible and charter send a* under the rate when a earner 
ba* electee proflu rabject to offset alter ton*. Amounts suffixed by (A) represent carrier* In a current taa status, and 
(B) represent carriers with current tax loss carryforward credit*. 

* Consist* of bub-to-bub operations and certificate ineligible operation*. 


|FR Doc.77-23492 Filed 8-15-77:8:45 amj 


(Docket No. 30670| 

SERVICE TO BRUNSWICK AND SAVANNAH 
CASE 

Hearing 

Notice is hereby given, pursuant to the 
provisions of the Federal Aviation Act of 
1958, as amended, that a hearing In the 
above-entitled matter is assigned to be 
held on September 27. 1977, at 9:00 a.m. f 
Federal Courtroom. Federal Building. 
Wright Square. Savannah, Georgia 31401 
before the undersigned. 

For information concerning the Issues 
Involved and other details In this pro¬ 
ceeding. interested persons are referred 
to the prehearing conference report, 
served on May 10, 1977. and other docu¬ 
ments which are In the docket of this 
proceeding on file In the Docket Section 
of the Civil Aeronautics Board. 

Dated at Washington, D C., August 9, 
1977. 

Janet D. Saxon, 
Adminisfrafioe Laic Judge. 

(Fit Doc.77-23559 Filed 8-15-77:8:45 am) 

CIVIL SERVICE COMMISSION 

ARMY DEPARTMENT 

Grant of Authority To Make Noncareer 
Executive Assignment 

Under authority of $ 9.20 of Civil Serv¬ 
ice Rule XX (5 CFR 9.20). the Civil Serv¬ 
ice Commission authorizes the Depart¬ 
ment of the Army to fill by noncareer 
executive assignment m the excepted 
service the position of Principal Deputy 
Assistant Secretary of the Army (Re¬ 


search and Development). Office, Assist¬ 
ant Secretary of the Army (Research 
and Development), Office, Secretary of 
the Army. 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant 
to the Commissioners. 

[FR Doc.77-23689 Filed 8-15-77:8:45 urn] 


COMMERCE DEPARTMENT 

Grant of Authority To Make A Noncareer 
Executive Assignment 

Under authority of 8 9.20 of Civil Serv¬ 
ice Rule IX (5 CFR 9.20). the Civil Serv¬ 
ice Commission authorizes the Depart¬ 
ment of Commerce to fill by noncareer 
executive assignment in the excepted 
service the position of Director. Office of 
Special Projects, Economic Development 
Administration. 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant 
to the Commissioners. 

(FR DOC.77-23568 Filed 8-15-77,8:45 am] 


GENERAL SERVICES ADMINISTRATION 

Grant of Authority To Make a Noncareer 
Executive Assignment 

Under authority of 8 9.20 of Civil Serv¬ 
ice Rule EX (5 CFR 9.20), the Civil Serv¬ 
ice Commission authorizes the General 


Services Administration to fill by non¬ 
career executive assignment in the ex¬ 
cepted service the position of Director of 
Administration. Office of Administration. 

United States Civil Serv¬ 
ice Commission. 

James C. Spry, 

Executive Assistant 
to the Commissioners. 

|FR Doc.77-23587 Filed 8-15-77.8:45 am] 


LABOR DEPARTMENT 

Grant of Authority To Make a Noncareer 

Executive Assignment 

Under authority of 8 9.20 of Civil Serv¬ 
ice Rule DC (5 CFR 9.20). the Civil 
Service Commission authorizes the De¬ 
partment of Labor to fill by noncareer 
executive assignment in the excepted 
service the position of Director. National 
Commission for Manpower Policy. 

United States Civil Serv¬ 
ice Commission. 

James C. Spry. 

Executive Assistant 
to the Commissioners. 

|FR Doc.77-23592 Filed 8-15-77:8:45 am] 


LABOR DEPARTMENT 

Grant of Authority To Make a Noncareer 

Executive Assignment 

Under authority of 8 9.20 of Civil Serv¬ 
ice Rule IX (5 CFR 9.20), the Civil 
Service Commission authorizes the De¬ 
partment of Labor to fill by noncareer 
executive assignment in the excepted 
service the position of Special Assistant 
to the Secretary. Office of the Secretary. 

United States Civil Serv¬ 
ice Commission. 

James C. Spry. 

Executive Assistant 
to the Commissioners. 

| FR Doc.77-23593 Filed 8-15-77:8:45 ami 


SMALL BUSINESS ADMINISTRATION 

Title Change in Noncareer Executive 
Assignment 

By notice of April 29, 1975, FR Doc. 
75-11084 the Civil 8ervice Commission 
authorized the Small Business Adminis¬ 
tration to make a change in title for the 
position of Assistant Administrator for 
Advocacy. Planning and Research au¬ 
thorized to be filled by noncareer execu¬ 
tive assignment. This is notice that the 
title of this position is now being 
changed to Assistant Administrator for 
Planning. Research, and Data Manage¬ 
ment. 

United States Civil Serv¬ 
ice Commission. 

James C. Spry, 

Executive Assistant to 
the Commissioners. 

(FR Doc. 77-23591 Filed 8-15-77:8:45 am| 
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NOTICES 


TRANSPORTATION DEPARTMENT 

Grant of Authority To Make a Noncareer 
Executive Assignment 

Under authority of 9 9.20 of Civil Serv¬ 
ice Rule IX <5 CFR 9-20). The Civil 
Service Commission authorizes the De¬ 
partment of Transportation to fill by 
non-career executive assignment in the 
excepted service the position of Special 
Assistant to the Secretary. Office of the 
Secretary. 

United States Civil Serv¬ 
ice Commission. 

James C. Spry. 

Executive Assistant to 
the Commissioners . 

|PR Doc.77-23590 riled 8 - 1 5-77;8 45 am) 


DEPARTMENT OF COMMERCE 

Domestic and International Business 

Administration 

EXPORTERS' TEXTILE ADVISORY 
COMMITTEE 

Public Meeting 

Pursuant to Section 10(a) <2) of the 
Federal Advisory Committee Act. 5 U.S.C. 
App. I (Supp. V. 1975) notice is hereby 
given that a meeting of the Exporters’ 
Textile Advisory Committee will be held 
at 10 a.m.. on September 8.1977 in Room 
3817. Department of Commerce. 14th and 
Constitution Avenue NW., Washington. 
D.C. 20230. 

The Committee, which is comprised of 
28 members involved in textile and ap¬ 
parel exporting, advises Department of¬ 
ficials concerning ways of Increasing UJS. 
exports of textile and apparel products. 

The agenda for the meeting is as fol¬ 
lows: 

1. Review of Export Data. 

2. Report on Conditions In the export mar¬ 
ket. 

3. Recent Foreign Restrictions Affecting 
Textiles. 

4. Other Buslnesi. 

A limited number of seats will be avail¬ 
able to the public on a first come basis. 
The public may file written statements 
with the Committee before or after the 
meeting. Oral statements may be pre¬ 
sented at the end of the meeting to the 
extent time is available. 

Copies of the minutes of the meeting 
will be made available on written request 
addressed to the DIBA Freedom of In¬ 
formation Officer, Freedom of Informa¬ 
tion Control Desk. Room 3012, U.S. De¬ 
partment of Commerce, Washington. 
D.C. 20230. 

Further information concerning the 
Committee may be obtained from Arthur 
Gar el. Director, Office of Textiles, Main 
Commerce Building. U.S. Department of 
Commerce. Washington, D.C. 20230, tele¬ 
phone 202-377-5078. 

Dated: August 10. 1977. 

Robert E. Shepherd. 
Deputy Assistant Secretary for 
Resources and Trade Assistance. 

IFR Doc. 77-23588 Plied 8-15-77; 8 45 am) 


National Oceanic and Atmospheric 
Administration 

ATLANTIC FOREIGN PELAGIC LONGUNE 
FISHERY 

Preliminary Management Plan; Public 
Hearing Change 

Notice Is hereby given of a change in 
the meeting date as published in the 
Federal Register on August 5. 1977, (42 
FR 39094) for a public meeting concern¬ 
ing a draft environmental impact state¬ 
ment for the proposed implementation of 
a preliminary management plan for the 
Atlantic Foreign Pelagic Longline Fish¬ 
ery entitled Atlantic Billfishes and 
Sharks. 

The meeting scheduled for August 26, 
1977. at the South Carolina Wildlife and 
Marine Resources Department. 217 FL 
Johnson Road. Charleston. S.C., 7:30 to 
10 pm. will now be held on August 29. 
1977. The location and time remain un¬ 
changed. 

Dated: August 10, 1977. 

Joseph W. Slavik. 

Acting Associate Director , 
National Marine Fisheries Service. 

|PR Doc.77-23556 Piled 8-15-77:8:45 am) 


SCIENTIFIC RESEARCH PERMIT 
Receipt of Application 

Notice Is hereby given that the follow¬ 
ing Applicant has applied In due form for 
a permit to take marine mammals for 
scientific research as authorized by the 
Marine Mammal Protection Act of 1972 
(16 UJS.C. 1361-1407). and the Regula¬ 
tions Governing the Taking an d Im port- 
ing of Marine Mammals <50 CFR Part 
216). 

State of Maine, Department of Marine 
Resources. State House, Augusta, Maine 
04333, requests to take an unspecified 
number of the following species of ma¬ 
rine mammals, that may be taken inci¬ 
dentally in gill nets utilized to sample 
shortnose sturgeon: Atlantic bottlenosed 
dolphin < Tursiops t run cat us); Atlantic 
white-sided dolphin (Lagenorhynchus 
acutus >; harbor porpoise < Phocoena 
phocoena) ; harbor seal (Phoca vitulina 
concolor ); gray seal ( HaUchoerus gry - 
pus). 

The Applicant Is currently authorized 
to take shortnose sturgeon, an endan¬ 
gered species of fish, under ESA Permit 
No. 17. in the Kennebec and Sheepscot 
estuaries. During the course of these 
studies some marine mammals may be¬ 
come accidentally ensnared. 

Those marine mammals taken alive 
will be released immediately at the cap¬ 
ture site; animals which die will be made 
available to the scientific community. 

Documents submitted in connection 
with tills application are available for 
review in the following offices: 

Director, National Marine FUhertes Serv¬ 
ice, 3300 Whitehaven Street NW, Washing¬ 
ton, DC; and 

Regional Director. National Marine Fish¬ 
eries Service, Northeast Region. Federal 
Building. 14 Elm Street. Gloucester. Mass. 
01930. 


Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is sending copies 
of the application to the Marine Mam¬ 
mal Commission and Its Committee of 
Scientific Advisors. 

Interested parties may submit written 
data or views, or requests for a public 
hearing on this application to the Direc¬ 
tor, National Marine Fisheries Service, 
Department of Commerce. Washington, 
D.C. 20235, within 30 days of the publi¬ 
cation of this notice. Those individuals 
requesting a hearing should set forth the 
specific reasons why a hearing on this 
particular application would be appro¬ 
priate. The holding of such hearing Is at 
the discretion of the Director. 

All statements and opinions contained 
In this notice in support of this applica¬ 
tion are summaries of those of the Ap¬ 
plicant and do not necessarily reflect the 
views of the National Marine Fisheries 
Service. 

Dated: August 5,1977. 

Robert J. Ayers, 

Acting Assistant Director for 
Fisheries Management . Na¬ 
tional Marine Fisheries Serv¬ 
ice. 

[FR Doc.77-23851 Filed 8-15-77:8:45 am| 


COMMITTEE FOR THE IMPLEMEN¬ 
TATION OF TEXTILE AGREEMENTS 

COTTON AND MANMADE FIBER TEXTILE 
PRODUCTS FROM REPUBLIC OF CHINA 

Increasing Import Restraint Levels 
August 12. 1977. 

AGENCY: Committee for the Implemen¬ 
tation of Textile Agreements. 

ACTION: Increasing the levels of re¬ 
straint applicable to cotton textile prod¬ 
ucts in Categories 9/10 (sheeting. 18/19 
(printcloth), 22/23 (twill and sateen). 
43 and part of 62 (knit shirts and tops). 
45/46/47 (men's and boys’ shirts). 48 
(raincoats). 49 (other coats). 50/51 
(trousers, slacks and outer shorts), and 
60 (nightwear and pajamas), and man¬ 
made fiber textile products in Categories 
213 (specialty fabrics). 219 (shirts, in¬ 
cluding blouses), 221 (sweaters and car¬ 
digans), 222 (trousers, slacks and outer 
shorts), 224 (coats and suits), and 234/ 
235 (shirts, not knit) during the agree¬ 
ment year which began on January 1, 
1977. (A detailed description of the cate¬ 
gories in terms of TB.U.8.A. numbers 
was published in the Federal Register 
on February 3. 1975 (40 FR 5010), as 
amended on December 31. 1975 (40 FR 
60220),December30,1976 (41 FR56881 >. 
January 21. 1977 (42 FR 3888). and 
March 7. 1977 <42 FR 12898). 

SUMMARY: Paragraphs 6 and 8 of the 
Bilateral Cotton. Wool and Man-Made 
Fiber Textile Agreement of May 21,1975. 
as amended, between the Governments of 
the United States and the Republic of 
China, provide for designated percent¬ 
age increases for flexibility and for the 
carryover of shortfalls from the previous 
agreement year in certain categories. 
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The purpose of this notice la to advise 
that the levels of restraint established 
during the agreement year which began 
on January 1. 1977 for cotton textile 
products in Categories 9/10,18/19.22/23, 
43/62 (pt.). 45/46/47. 48. 49. 50/61, and 
60 and man-made fiber textile products 
in Categories 213. 219, 221. 222. 224. and 
234/235 have been increased to account 
for flexibility, carryover, or both. 

EFFECTIVE DATE: August 16. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Cliuton Suck. International Trade 
Specialist, omce of Textiles. US. De¬ 
partment of Commerce. Washington. 
D.C. 20230. (202-377-5423>. 

SUPPLEMENTARY INFORMATION: 
On December 27. 1976, a letter dated De¬ 
cember 20. 1976 from the Chairman of 
the Committee for the Implementation 
of Textile Agreements to the Commis¬ 
sioner of Customs was published In the 
Federal Register <4i FR 56213). which 
established the levels of restraint appli¬ 
cable to certain specific categories of 
cotton and man-made fiber textile pro¬ 
ducts. produced or manufactured in the 
Republic of China and exported to the 
United States during the twelve-month 
period beginning on January 1. 1977 and 
extending through December 31. 1977. In 
the letter published below the Chairman 
of the Committee for the Lmplemenla- 
tion of Textile Agreements directs the 
Commissioner of Customs to Increase 
the levels of restraint established for 
Categories 9/10. 18/19. 22/23. 43/62 (pt). 
45/46/47. 48. 49. 60/61, 60. 213. 219. 221. 
222. 224 and 234/235 to the designated 
amounts. 

Robert E. Shepherd. 

Chairman, Committee /or the 
Implementation of Textile 
Agreements . and Deputy As- 
sistant Secretary for Re¬ 
sources and Trade Assistance . 

U S, Do* A XT MEN T OF COMMERCE. 
Committee for the Implemen¬ 
tation of Textile Agreements. 

Washington. DC.. August IS. 1977 

Commissioner or Customs. 

Department of the Treasury. 

Washington , D.C. 

Dear Mr. Commissioner: On December 20. 
1976. the Chairman. Committee for the Im¬ 
plementation of Textile Agreements, directed 
you to prohibit entry ot cotton and man¬ 
made fiber textile products In certain speci¬ 
fied categoric*, produced or manufactured 
In the Republic of China and exported to tho 
United States during the agreement year 
which began on January 1. 1077. in excess 
of designated level* of restraint. The Chair¬ 
man further advised you that the levels of 
restrain are subject to adjustment.' 


1 The term ‘•adjustment” refers to those 
provisions of the Bilateral Cotton. Wool and 
Man-Made Fiber Textile Agreement of May 
21. 1975. a b amended, between the Govern¬ 
ments of the United 8 tate* and the Republic 


Under the terms of the Arrangement Re¬ 
garding International Trade in Textiles done 
at Oencva on December 20, 1973, pursuant 
to paragraphs 6 and 8 of the Bilateral Cotton. 
Wool and Man-Made Fiber Textile Agreement 
of May 21. 1975, as amended, between the 
Governments of the United States and the 
Republic of China, and In accordance with 
the provisions of Executive Order 11661 of 


March 3, 1972. you are directed to amend, 
effective on August 16, 1977 the levels of re¬ 
straint established tn the directive of Decem¬ 
ber 20, 1076 for cotton textile products in 
Categories 9 10, 18/19, 22/23, 43/62 (pt ), 
45 46/47, 48, 49. 60/51 and 60 and man-made 
fiber textile products in Categorlea 213. 219, 
221.222. 224 and 234/235 as follows: 


Category: 

0/10_ 

18/19 _ 

22/23 .. 

43/62 (pt.)*- 

454647 ___ 


48 _ 

49 _ 

50/51 _ 


60 

213 

219 

221 

222 

224 


234 235 


Amended 12-mo. 
level of restraint 1 

42.927.144 yd *. 

2.809,905 yd *. 

4581.672 yd*. 

991.153 jrd * equivalent. 

14,538.688 yd* equivalent (of which not more than 38.112 don 
shall be in category 46) 

27.010 doc. 

46.624 dor. 

741.205 dor (of which not more than 365,612 doa shall be in 
category 60 and not more than 587,212 dots shall be In 
category 61). 

45,767 does. 

9.500,041 lb. 

6,296.217 dor. 

4217.625 do* 

4.466.121 do*. 

10,375.806 lb (of which not more than 241,686 lb shall be In 
T.S.UJ3.A. No*. 380.0420 and 380.8143 and not more than 
724.758 lb shall be In TB.US A No* 380 0402 and 380.8103). 

82,676.847 yd 1 equivalent. 


* The levels of restraint have not been adjusted to reflect any eutries made after Decem¬ 
ber 31. 1976. 

* In Category 62. only TS U3 A. Nos. 382 0002. 382 0606 and 382 0610. 

The actions taken with respect to the Government of the Republic of China and with 
respect to Imports of ootton and man-made fiber textile products from the Republic of 
China have been determined by the Committee for the Implementation of Textile Agree¬ 
ments to Involve foreign affairs functions of the United States. Therefore, the directions to 
the Commlafttoner of Customs, being necessary to the implementation of such actions, fall 
within the foreign affairs exception to the rule-making provisions of 5 C S C. 553. This letter 
will be published in the Pedviml P.rcmrrn. 

Sincerely, 

Robot E SHtruxan. 

Chairman. Committee tor the Implementation of Textile Agreements, and Deputy 
Assistant Secretary for Resources and Trade Assistance. 

|FR Doc.77-23639 Filed 8-15-77:8:45 am) 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

UNIFORMED SERVICES UNIVERSITY OF 
THE HEALTH SCIENCES 

Change of Address 

Notice Is hereby given that the new 
address of the Uniformed Services Uni¬ 
versity of the Health Sciences is 4301 
Jones Bridge Road. Bethcsda, Md. 20014. 
All correspondence previously sent to 
6017 Arlington Road. Bcthesda. Md. 
should be sent to the above new address. 
New telephone numbers are as follows: 
President's Office. 295-2101: Administrative 
Affairs, 295-2111; Personnel. 295-2180: Ad¬ 
missions Office, 295-2123. 


of China which provide, in part, that: (1) 
within the aggregate and applicable group 
limit*, specific levels of restraint may be ex¬ 
ceeded by designated percentages; ( 2 ) these 
levels may be Increased for carryover and 
carryforward up to It percent of the appli¬ 
cable category Umlt: and (3) administrative 
arrangements or adjustments may be made 
to resolve minor problems. 


Effective date: August 26.1977. 

P. M. Reynolds, 
Director, Administrative Af¬ 
fairs. Uniformed Services 
University of the Health Sci¬ 
ences. 

August 11. 1977. 

Maurice W. Rocki, 

Director . Correspondence and 
Directives. Office of the As¬ 
sistant Secretary of Defense 
< Comptroller ). 

(FR Doc.77-23645 Filed 8-15-77,8:45 am) 


ENVIRONMENTAL PROTECTION 
AGENCY 

lFRIi 778-l| 

CENTER FOR DISEASE CONTROL, ET AL. 
Issuance of Experimental Use Permits 

The Environmental Protection Agency 
(EPA> has issued experimental use per¬ 
mits to the following applicants. Such 
permits arc in accordance with, and sub¬ 
ject to. the provisions of 40 CFR Part 
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172. which defines EPA procedures with 
respect to the use of pesticides for ex¬ 
perimental purposes. 

No. 10350 EOT-1. 3M Company, St. Paul. 
Minnesota 55101 This experimental use per¬ 
mit allows the use of 1,432.5 pounds of 
an insecticide which u a mixture of pyre- 
thrlns, piperonyl butoxide. N-octyl blcyclo- 
heptenedlcArboxlmlde. and petroleum dlstll- 
late in food handling establishments,* dairy 
and cattle barns, stable*, and poultry houses 
to evaluate control of anu, flies, moaquttoe*. 
flea*. ticks, and other Insects. The program 
is authorized only In the States of Califor¬ 
nia. Florida. Oeorgla, Illinois. Indiana. Iowa. 
Massachusetts, Michigan. Minnesota, Mis¬ 
souri. Nebraska, New Jersey, New York, North 
Carolina, Ohio. Oregon. Pennsylvania, Texas, 
Washington, and Wisconsin. The experimen¬ 
tal use permit is effective from July 9, 1077, 
to July 0. 1978 

No. 36765-EUP* l, Center tor Disease Con¬ 
trol. Atlanta. Georgia 30333. This experimen¬ 
tal use permit allows the use of 16.7 pounds 
of Insecticide <6-benzyl-3-furyl)mcthyl- 
2.2 - dimethyl - 3 - (2-m«thylpropcnyl)cyclo- 
propanecarboxylate on non-crop land to 
evaluate control of mosquitoes. A total of 
48 acres U involved: the program 1» author¬ 
ized only in the State of Oeorgla. The experi¬ 
mental use permit la effective from June 17, 

1977. to October 31, 1977. 

No. 36765-EUP-2. Center for Disease Con¬ 
trol, Atlanta. Georgia 30333. This experimen¬ 
tal use permit allows the use of 5 gallons 
of the insecticide which is a mixture of 
pyrothrill* and plperoyni butoxide on non¬ 
crop land to evaluate control of mosquitoes. 
A total of 48 acres is Involved; the program 
is authorized only In the State of Oeorgla. 
The experimental use permit is effective from 
June 17.1977, to October 31. 1977. 

No. 275-EUP-18. Abbott laboratories. 
North Chicago, Illinois 60064. This experi¬ 
mental use permit allows the use of 40£6 
pounds of the Insecticide Bacillus fhurin- 
giensis on corn, wheat, sorghum, and al¬ 
falfa to evaluate control of the European 
corn borer, southwestern corn borer, army- 
worm. cutworm, sorghum webworm. fall 
army worm, corn earworm, and alfalfa cater¬ 
pillar A total of 1.280 acres Is Involved; the 
program is authorized only In the States 
of Colorado. Kansas, Nebraska, New Mexico, 
North Dakota, Oklahoma, South Dakota, and 
Texas. The experimental use permit is effec¬ 
tive from July 15. 1077, to September 30. 

1978. Exemptions from the requirement of 
a tolerance for residues of the active Ingre¬ 
dient in or on raw agricul tural commodities 
have been established (40 CFR 180.1011). 

Interested parties wishing to review 
the experimental use permits are re¬ 
ferred to Room E-3I5. Registration Di¬ 
vision (WH-567 ). Office of Pesticide Pro¬ 
grams, EPA. 401 M St. SW.. Washington. 
D.C. 20460. It is suggested that such In¬ 
terested persons call 202/755-4851 be¬ 
fore visiting the EPA Headquarters Of¬ 
fice, so that the appropriate permits may 
be made conveniently available for re¬ 
view purposes. These files will 1)0 avail¬ 
able for inspection from 8:30 to 4:00 p.m. 
Monday through Friday. 

Statutout acthowtt: Section 5 of the Fed¬ 
eral Insecticide. Fungicide, and Rodentlclde 
Act (FIFRA). as amended (86 8tat. 973; 89 
Stat. 751; 7 OAC. 136(a) et aeq.). 

Dated: August9.1977. 

Douglas D. Campt. 

Acting Director. 
Registration Division. 

|FR Doc.77-23605 Filed 8-16-77;8:45 omj 


| OPP-66034; FRL 778-3) 

PESTICIDE PROGRAMS 
Voluntary Cancellation of Registrations of 

Pesticide Products Containing Monuron 

On June 7. 1977. E. I. DuPont DeNe- 
mours & Co., Wilmington DE 19898, re¬ 
quested that the Environmental Protec¬ 
tion Agency <EPA> cancel its registra¬ 
tions of Tclvar Monuron Weed Killer. 
Telvar ML Monuron Weed Killer and 
Monuron Technical (EPA Registration 
Numbers 352-246, 352-274 and 352-328). 
Monuron is a broad-spectrum herbicide 
used for the nonselcctlve control of 
grasses and herbaceous weeds on non- 
crop areas such as rights-of-way. Indus¬ 
trial sites, and drainage ditch banks. The 
compound was formerly registered for 
control of weeds in several agricultural 
crops. However, since monuron toler¬ 
ances were revoked in 1973, it can no 
longer be used for these purposes. 

In an April 1977 letter to the EPA Of¬ 
fice of General Counsel. DuPont indi¬ 
cated that in 1975, 70.000 pounds of Tel¬ 
var Monuron Weed Killer and 11,000 
pounds of Monuron Technical were sold. 
In 1976. 7.000 pounds of Monuron Weed 
KlUer were sold and no Monuron Techni¬ 
cal. There were no sales for Telvar ML 
Monuron Weed Killer In either 1975/ 
1976. DuPont stated in a letter of June 
7. 1977. to EPA it does not Intend to pur¬ 
sue any further monuron business and 
has no inventory in stock at this time. 
Furthermore, in its opinion, there is very 
little. If any. of these monuron products 
in the hands of their customers. The 
registrant requested that the registra¬ 
tion be cancelled in accordance with the 
Federal Insecticide, Fungicide, and 
Rodentlclde Act (FIRRA) Section 6<a) 
<i>. 

Cancellation of the registration for 
these products shall be effective on Sep¬ 
tember 15, 1977. unless the registrant, or 
an interested person with the concur¬ 
rence of the registrant, requests that the 
registration be continued in effect. 

Further sale, distribution or use of 
these products after September 15, 1977, 
is prohibited. Sale, distribution or use of 
existing stocks of these products beyond 
the effective date of cancellation consti¬ 
tutes an unlawful act under Section 12 
(a) (2) <K> and is punishable under Sec¬ 
tions 13 and 14 of FIFRA. 

Comments concerning this action may 
be submitted in triplicate to the Federal 
Register Section, Technical Services Di¬ 
vision < WH-569). Office of Pesticide Pro¬ 
grams, EPA. Rm. 401. East Tower, 401 M 
St. SW. Washington DC 20460. Any such 
submissions should bear a notation indi¬ 
cating both the subject and the OPP doc¬ 
ument control number "OPP-66034". Any 
comments or other documents filed re¬ 
garding this notice of cancellation will be 
available for public inspection in the 
office of the Federal Reclster Section 
from 8:30 am. to 4 p.m. Monday through 
Friday. 

Dated: August9.1977. 

Edwin L. Johnson. 

Deputy Assistant Administrator 

for Pesticide Programs. 

| FR Doe.77-23603 Filed 8-15-77;8:45 amj 


|OPP-50319; FRL 778-2] 

UNION CARBIDE CORP., ET AL 

Issuance of Experimental Use Permits 

The Environmental Protection Agency 
(EPA) has issued experimental use per¬ 
mits to the following applicants. Such 
permits are in accordance with, and sub¬ 
ject to. the provisions of 40 CFR Part 
172, which defines EPA procedures wlUi 
respect to the use of pesticides for ex¬ 
perimental purposes. 

No. 1016-EOT 35. Unlpn Carbide Corpora¬ 
tion, Washington, D.C. 20008 This experi¬ 
mental um» permit allows the use of 560 
pounds of the insecticide carbaryI on corn to 
evaluate control of the southwestern corn 
borer. A total of 65 acre* is Involved; the pro¬ 
gram U authorised only in the States of New 
Mexico. Oklahoma, and Texas. The experi¬ 
mental use permit 1 a effective from July 1, 

1977, to July l. 1978. A permanent tolerance 
for residues of the active Ingredient in or on 
corn has been established (40 CFR 180.169). 

No. 20054-EUP-6. Zoecon Corporation. 
Palo Alto, California 94304. This experimen¬ 
tal use permit Allows the use of 2.800 pounds 
of the lusecUcide hexndecyl cyclopropanecar- 
boxylate on apples, pears and citrus to evalu¬ 
ate control of various species of mites. A 
total of 1,648 acres Is Involved; the program 
is Authorized only In the States of Arizona, 
California. Colorado, Connecticut. Florida, 
Georgia, Idaho, Illinois. Iowa. Kentucky, 
Main, Maryland. Massachusetts. Michigan. 
Missouri, Montana. New Hampshire. New 
Jersey. New Mexico. New York. North Caro¬ 
lina. Ohio. Oregon. Pennsylvania. South Car¬ 
olina. Texas. Utah. Vermont, Virginia, 
Washington. West Virginia,* Wisconsin, and 
Wyoming. The experimental use permit t* 
effective from June 30, 1977. to June 30, 

1978. Temporary tolerances for residues of the 
active Ingredient in or on apples, pears and 
citrus fruits have been established. 

No. 4581 -EOT 24. Pennwait Corporation. 
Tacoma, Washington 98401. This experi¬ 
mental use permit allows the use of 2,510 
pounds of the insecticide methyl pa rath ion 
on almonds, cabbage, conifers, cranberries, 
cucumbers, squash, melons, peanuts, pep¬ 
pers, potatoes, strawberries, sugar beets, turf, 
and turnips to evaluate control of various 
Insects. A total of 3.884 acres U Involved; the 
program is authorized only In the States of 
California. Maine. Michigan. Minnesota, Ne¬ 
braska, New York, North Dakota. Oregon, 
Texas, Virginia, Washington, and Wisconsin. 

The experimental uhc permit Is effective 
from July 8. 1977, to July 8. 1978. Permanent 
tolerances for residues of the active ingredi¬ 
ent in or on almonds, cabbage, cranberries, 
cucumbers, squash, melon*, peanuts, peppers, 
potatoes, strawberries, sugar beets and tur¬ 
nips have been established <40 CFR 180.121). 

Interested parties wishing to review the 
experimental use permits arc referred 
to Room E-315, Registration Division 
(WH-567 >. Office of Pesticide Programs, 
EPA, 401 M St., 8-W.. Washington. D.C. 
20460. It is suggested that such Interested 
persons call 202-755-4851 before visiting 
the EPA Headquarters Office, so that the 
appropriate permits may be made con¬ 
veniently available for review purposes. 
These files will be available for inspec¬ 
tion from 8:30 a.m. to 4:00 pm.. Monday 
through Friday. 

STATUTtMijr Authoaity: Section 5 of the Fed¬ 
eral Insecticide. Fungicide, and Rodentlclde 
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Act (F1FRA), as amended (84 8tat 873; 80 
Stat. 751; 7 VJB.C. 134(a) at ueq.). 

Dated: August 9.1977. 

Douglas D. Cam ft. 

Acting Director, 
Registration Division* 

1 PR Doc 77-23804 Piled 8-15-77:8:45 am) 


| FRL 777-3: PP401705/T104A} 

PESTICIDE PROGRAMS 

0*Ethyl 0-[4-<mothytthio)phenyl] S-propyl 
phosphorodithioate; Renewal of Tempo¬ 
rary Tolerances; Correction 
In FR Doc. 77-16444, appearing at 
page 29956 In the Issue of June 10. 1977. 
In the first column, third paragraph, the 
date in the second line now reading 
“May 16. 1978“ should be corrected to 
read “June 3. 1978“. 

Dated: August 4, 1977. 

Douglas D. Compt. 

Acting Director, 
Registration Division. 

|PR Doc.77-23503 Filed *15-77;8:45 am| 


FEDERAL COMMUNICATIONS 
COMMISSION 

| Docket No. 21356; 

Pile No. 61302/03/04/05-IB-77* • | 

CERTIFIED SECURITY SERVICES. INC. 

Memorandum Opinion and Order Desig¬ 
nating Applications for Consolidated 

Hearing on Stated Issues 

Adopted: August 4.1977. 

Released: August 9. 1977. 

In re applications of Certified Security 
Services. Inc., 2230 Michigan Avenue, 
Santa Monica. California 90404. for au¬ 
thorization to modify the facilities of 
Stations WBM854. KZK628 and KW9328 
and for a new station in the business 
radio service. 

1. The Chief. 8afety and Special Radio 
Services Bureau (the Bureau) has before 
him for consideration the above-cap¬ 
tioned four applications filed July 15. 
1977, by Certified Security Services. Inc. 
(Certified) which seek to modify the au¬ 
thorizations of its three stations in the 
Business Radio Service in the Los Ange¬ 
les metropolitan area and to construct 
and operate a new mobile relay station. 
Also before the Bureau in connection 
with its consideration of the above-cap¬ 
tioned applications arc applications 
which were previously filed by Ronald 
A. Newlln (Newlin), Vice-President of 
Certified (File Nos. 22175/76/77-IB- 
74TV). and correspondence between the 
Bureau. Newlin. and his attorney con¬ 
cerning Newlin's now-dismissed applica¬ 
tions. The Bureau also has before it 
CerUfled's applications for consent to as¬ 
signment of authorizations for other 
Business Radio Service Stations from the 
former licensee of those facilities to Cer¬ 
tified (Docket No. 21245; File Nos. 34096 
97/98-1B-47TV). The applications which 
were the subject of Docket No. 21245 had 
been designated by the Bureau on issues 
to probe the character qualifications of 
Certified and Newlln to receive the au¬ 


thorizations in question, but the proceed¬ 
ing was terminated by the presiding Ad¬ 
ministrative Law Judge and the applica¬ 
tions dismissed without prejudice at the 
Bureau’s request when the Bureau dis¬ 
covered that the applicant had requested, 
several days before the date of designa¬ 
tion. that the applications be dismissed 
without prejudice. (FCC 77M-1005, re¬ 
leased June 2,1977). 

2. Newlin’s applications, filed with the 
Commission July 13, 1976, in his indi¬ 
vidual capacity, represented that he was 
engaged in a commercial activity. Lc.. 
providing electronic security and armed 
guard services for the general public. 
Newlln’s applications were returned to 
him as Incomplete on September 13,1976. 
and resubmitted by him on October 1. 

1976. In resubmitting his applications, 

Newlln stated that he had a need for 90 
mobile units and reiterated that “I am a 
security contractor providing to the gen¬ 
eral public • • • alarm systems. 

3. Subsequently, allegations were made 
to the Commission by other applicants 
for Los Angeles area facilities in the 
Business Radio Service that Newlin was 
Vice-President of Certified, an existing 
licensee in the Business Radio Service in 
the Los Angeles area, and that Ncwlln's 
applications were in fact a subterfuge to 
obtain for Certified a second frequency 
in violation of 191.8(c) of the Commis¬ 
sion’s Rules which precludes assignment 
of a second frequency absent a conclusive 
demonstration of essential need therefor. 
As a result of these allegations, the Bu¬ 
reau's staff reviewed the Business Radio 
Service license files and discovered that 
on January 28. 1976, six months prior to 
the filing of Newlin's individual applica¬ 
tions. Certified applied for and was au¬ 
thorized facilities In the Business Radio 
Service for use in the Los Angeles metro¬ 
politan area: that Certified’* applica¬ 
tions were signed by Newlin as an officer 
of that corporation; and that the ad¬ 
dresses furnished by Newlin in his indi¬ 
vidual applications were identical to 
Certifled’s station locations. These facts, 
as well as allegations that Newlln might 
be acting on behalf of still another Com¬ 
mission licensee, were presented to New¬ 
lln in a November 24. 1976, letter from 
the Bureau's staff which also directed 
him to respond thereto and to supply 
certain specific Information. Newlln was 
admonished in the staff’s letter of the 
possible consequences of false statements 
made In response to the letter or in his 
applications. 

4. After reviewing Newlin’s response to 
Its letter as well as correspondence from 
Newlin’s counsel, the Bureau dismissed 
Newlin’s applications on February 23. 

1977, because it found that Newlin failed 
to meet the eligibility requirements of 
the Business Radio Service. In doing so, 
the Bureau's staff advised Newlin that 
his admission, in a January 17. 1977, 
letter that he was not engaged in an in¬ 
dividual proprietorship providing se¬ 
curity services, but was acting on behalf 
of Certified of which he was Vice-Presi¬ 
dent, vitiated his claim of eligibility to be 
an individual licensee In the Business 
Radio Service. 


5. These facts led the Bureau to des¬ 
ignate for hearing the applications de¬ 
scribed above for consent to assignment 
of license (Docket No. 21245) in order to 
determine the character qualifications of 
Certified and its Vice-President, Newlin, 
to receive the additional authorizations 
which it sought to acquire by way of 
assignment. Subsequent to the designa¬ 
tion of those applications for hearing 
and prior to the termination of the pro¬ 
ceeding when it uva s discovered that a 
timely request for dismissal as a matter 
of right had in fact been filed by the ap¬ 
plicant. an employee of Certified visited 
the Commission, and. In a conference 
with members of the Bureau’s staff, vol¬ 
unteered that Certified'« radio facilities 
were serving fifty to sixty mobile units. 
The license which the Commission is¬ 
sued to Certified for its Station KW9328 
limits it to serving nine (9> mobile units 
located in land vehicles. As a result of 
this voluntary disclosure by Certified the 
Bureau on June 23, 1977, wrote to Cer¬ 
tified ond advised it that service to more 
than the authorized nine mobile units 
constituted a violation of the Communi¬ 
cations Act of 1934. as amended, and of 
the Commission's Rules. Certified was 
advised to terminate any unauthorized 
operation and to inform the Bureau of 
such termination. In addition, Certified 
was asked, among other things, to advise 
the Bureau as to the number of mobile 
units it had been serving immediately 
prior to the Bureau’s June 1977 letter. 
Certified, in effect, has declined to fur¬ 
nish the information requested in the 
Bureau’# June 23. 1977. letter. However, 
Certified filed a request for Special Tem¬ 
porary Authority to serve 50 additional 
mobile units on Station KW9328. l.c., to 
authorize for the first time the appar¬ 
ent unauthorized operation. That re¬ 
quest was denied by the Bureau on July 
19. 1077. 

6 . The foregoing facta raise a grave 
question as to the character qualifica¬ 
tions of Certified and its Vice President, 
Newlin. to receive the authorizations 
which Certified here seeks. In executing 
his individual applications Newlin cer¬ 
tified to the Commission that all state¬ 
ments made therein were true, complete 
and correct to the best of his knowledge 
and belief, and were made in good faith. 
The applications themselves (FCC Form 
425) bear on their face the admonition 
that wilful fulse statements made there¬ 
on are punishable by fine and imprison¬ 
ment. The Commission must depend on 
the integrity and representations of Its 
licensees, and a breach of that trust or 
wilful false statements may be grounds 
for the revocation of licenses and char¬ 
acter disqualification. See FCC v. WOKO, 
Inc.. 329 U.S. 223 (1946); Chartes P. B. 
Pinson , Inc . v. FCC. 321 F. 2d 372 (DC. 
Clr. 1963); Pass Word, Inc., FCC 76-904, 
release October 13, 1976. The Bureau's 
review of the circumstances surrounding 
Newlin’s Individual applications and the 
applications which were the subject of 
the Docket No. 21245 designation order 
called Into question the character quali¬ 
fications of Certified and Newlin to re¬ 
ceive additional authorizations. The 
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gravity of those matters has now been 
compounded by the recent disclosures 
that Certified has been for an indeter¬ 
minate period violating the terms of its 
existing authorization from the Com¬ 
mission. 

7. These facts vitiate, wc think, Cer- 
tifled's assertion, in an exhibit to its 
above-captioned applications, that they 
should not be designated for hearing, in 
that the public interest would be served 
by a grant because the applicant has 
taken reasonable steps to assure that It 
will operate in compliance with the Com¬ 
mission's Rules. Certifled's claim that 
Newlln has been disciplined; that prior 
actions of Certified and Newlin are not 
so severe; and that the entire matter 
of Newlin’s applications arose from a 
misunderstanding rather than a wilful 
intent to deceive arc inadequate to re¬ 
solve the question of Certifled's charac¬ 
ter qualifications without a hearing. Be¬ 
cause the Bureau cannot make the req¬ 
uisite finding, pursuant to Section 309 
(a) of the Act. that a grant of Certifled’s 
applications would sene the public in¬ 
terest, convenience and necessity, the 
applications must, in accordance with 
Section 309<c> of the Act. be designated 
for evidentiary hearing. 

8 . Accordingly, it is ordered. That in 
accordance with the provisions of Sec¬ 
tion 309(0 of the Communications Act 
of 1934. as amended <47 U.8.C. 309(e)> # 
the above-captioned applications of Cer¬ 
tified Security Services. Inc.. File Nos. 
6 1 302/03/04 r 05-IB-77*\ arc. pursuant 
to authority delegated in ff 0.131(a) and 
0.331 of the Commission’s Rules, desig¬ 
nated for hearing at a time apd place to 
be specified at a later date, on the fol¬ 
lowing issues: 

(a) To determine If there were deliberate 
and material misrepresentation* or a lack 
of candor by Ronald A. Newlln In hi* appli¬ 
cation* a* an Individual for facillUa* In the 
Businee* Radio Service (Pile Noa. 321575/70/ 
77-IB-76TV). and If any such misrepresenta¬ 
tion* or lack of candor were on behalf or for 
the benefit of Certified Security Services. Inc. 

<b) To determine If Certified Security 
Service*, Inc. ha* wilfully violated the terms 
of it* authorisations from the Commission 
for facilities In the Business Radio Servloe 
by operating more mobile unit* than author¬ 
ised by such an authorisation. 

(c) To determine. In light of the evidence 
adduced pursuant to l*auea <a) and (b) 
hereinabove whether Certified Security Serv¬ 
ices. Inc. and It* Vice President, Ronald A. 
Newlln. possess the requisite character quali¬ 
fications to receive a grant of the ap¬ 
plications which are the subject of till* 
proceeding. 

(d) To determine. In light of the evidence 
adduced pursuant to the foregoing issue*, 
what disposition of the above-captioned ap¬ 
plications will best serve the public Interest, 
convenience and necessity. 

9. 7f is further ordered. That Certified 
Security Services. Inc.. Ronald A. Newlin 
and the Chief. Safety and 8pecial Radio 
Sendees Bureau are made parties in this 
proceeding. 

10. It is further ordered , That the bur¬ 

den of proceeding with the evidence and 
the burden of proof on the issues speci¬ 
fied in paragraph 8 <a). <c> and 

<d) hereinabove are. pursuant to Sec¬ 


tion 309(e) of the Act and Section 1.254 
of the Commission's Rules, upon Certi¬ 
fied Security Services. Inc. 

11. It is further ordered. That each of 
the parties named in Paragraph 9 here¬ 
inabove. in order to avail themselves of 
the opportunity to be heard, shall within 
20 days of the mailing of the notice of 
designation by the Secretary of the Com¬ 
mission. file with the Commission, in 
triplicate, a written notice of appearance 
that lie will appear on the date to be 
fixed for hearing and present evidence 
on the issues specified in this Order, as 
prescribed in f 1221 of the Commission's 
Rules. 

Federal Communications Com¬ 
mission. 

Charles A. Higginbotham. 

Chief. Safety. and Special 
Radio Services Bureau. 

|FB Doc.77 23532 Filed 8-15-77;8:45 am) 


mlng needs and interests of Terrell Hills 
were distinguishable from those of San 
Antonio. 1 In these circumstances we con¬ 
clude that the public interest would not 
be disserved by location of 8 8.8/8 main 
studio in San Antonio, and that an ade¬ 
quate showing under Section 73.210(a) 
of the Rules has been made for locating 
the proposed main studio outside of the 
corporate limits of Terrell Hills. 

3. Analysis of SB-S/s financial data 
reveals that $115,166 will be required to 
construct and operate the proposed sta¬ 
tion for a period of one year, without 
revenue, itemized os follows: 


Downpayment on equipment__ $6.160 

Principal and Interest payment on 

equipment_..._____ 8.256 

Building _____ 2.000 

Legal ooau___ 25.000 

Miscellaneous _ 18.000 

Working capital (first year)_ 65. 750 


Total_$115. 166 


fDocket No. 21307 etc.; Pile No. BPH 9036 
ete.| 

REOING BROADCASTING CO.. ET AL. 

Memorandum Opinion and Order Designat¬ 
ing Applications for Consolidated Hear¬ 
ing on Stated Issues 

Adopted: July* 28,1977, 

Released: August 5.1977. 

In re applications of Reding Broad¬ 
casting Co.. Terrell HlUs, Texas. Docket 
No. 21307. File No. BPH-9035, Requests: 
106.3 MHz. #292; 2.9 kW; 300 feet 

The 8.S JS. Broadcasting, Inc.. Terrell 
Hills, Texas. Docket No. 21308. File No. 
BPH-9247, Requests: 106.3 MHz, #292; 
3 kW; 300 feet. 

The Wholly Owned Corporation. Ter¬ 
rell Hills. Texas. Docket No. 21309. File 
No. BPH-9637, Requests: 106.3 MHz. 
#292; 3 kW; 290 feet. 

For construction permit. 

1. The Commission, by the Chief. 
Broadcast Bureau, acting pursuant to 
delegated authority, has before it the 
above-captioned mutually exclusive ap¬ 
plications. 

2. Section 73.210 of the Commission's 
Rules requires that the main studio of an 
FM broadcast station be located within 
the corporate boundaries of the principal 
community to be served urless an ap¬ 
plicant makes an adequate showing that 
good cause exists for locating its main 
studio elsewhere. The 8.8.8. Broadcast¬ 
ing. Inc. ISB.S.3 seeks to locate 11s pro¬ 
posed studio at tiie site of Its commonly- 
owned station KAPE(AM) in San 
Antonio. SB.S. argues that since the ap¬ 
plicant proposes to serve the entire San 
Antonio metropolitan community, and as 
Terrell Hills is a small enclave within the 
city of San Antonio, location of the pro¬ 
posed studio at the readily accessible site 
of Its AM studio in downtown San 
Antonio would better serve the public in¬ 
terest. In addition, it is Jtated that Red¬ 
ing Broadcasting Co. I Reding 1 has ac¬ 
quired the only remaining piece of com¬ 
mercial property for sale in Terrell Itilis. 
In an earlier rulemaking proceeding we 
were unable to find that the program - 


To meet this requirement, applicant 
relies upon a bank loan of $110,000. How¬ 
ever, this sum is insufficient to meet its 
obligations and a financial Issue will be 
specified. 

4. Reding and The Wholly Owned Cor¬ 
poration (Wholly Owned] propose in¬ 
dependent programming while S.S.S. pro¬ 
poses to duplicate some of the program¬ 
ming of its commonly owned station. 
KAPE< AM). Therefore evidence regard¬ 
ing program duplication will be admis¬ 
sible under the standard comparative is¬ 
sue. When duplicated programming is 
proposed, the showing permitted will be 
limited to evidence concerning the bene- 
fitc to be derived from the proposed 
duplication which would offset its inher¬ 
ent Inefficiency. Jones T. Sudbury. 8 FCC 
2d 360. 10 RR 114 (1967). 

5. Since SJS.S. proposes predominantly 
Black-oriented programming while Red¬ 
ing and Wholly Owned propose general 
market programming, the relative need 
for these different types of programming 
will be considered under the standard 
comparative issue. Ward L. Jones. FCC 
67-82 (1967); Policy Statement on Com¬ 
parative Broadcast Hearing. 1 FCC 2d 
393, 397 (1965). 

6 . Except as indicated by the issue spe¬ 
cified below, the applicants are qualified 
to construct and operate as proposed. 
However, since the proposals are mutu¬ 
ally exclufive. they must be designated 
for hearing in a consolidated proceeding 
on the Issues specified below. 

7. Accordingly. It is ordered . That, pur¬ 
suant to 8ectlon 309(e) of the Communi¬ 
cations Act of 1934. as amended, the ap¬ 
plications arc designated for hearing In 
a consolidated proceeding, at a time and 
place to be specified In a subsequent Or¬ 
der. upon the f olio win > Issues: 

1. To determine with respect to the appli¬ 
cation of The 8SB Broadcasting. Inc.: 

(a) Hie source and aval;ability of fund* 
above and beyond the 8110,000 indicated; 
and. 

(b) Whether. In light of the evidence ad¬ 
duced pursuant to (a), above, the applicant 
Is financially qualified. 


» FM Table of Asrignments (Docket 19524), 
38 FCC 2d 528. 26 RR 2d 31 (1972). 
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2. To determine which of the propo*&l« 
would, on e comparative hue!*, beat nerve the 
public interest. 

3. To determine, in light of the evidence 
adduced pursuant to the foregoing lvnies, 
which of the application* should be granted. 

8 . It is further ordered. That, to avail 
themselves oX the opportunity to be 
heard, the applicant's pursuant to Sec¬ 
tion 1.221(e) of the Commission's Rules. 
In person or by attorney shall, within 
twenty (20) days of the mailing of this 
Order, file with the Commission, in trip¬ 
licate, a written appearance indicating 
an intention to appear on the date fixed 
for the hearing and present evidence on 
the issues specified in this Order. 

9. It is further ordered , That the appli¬ 
cants herein shall, pursuant to Section 
311(a) (2) of the Communications Act of 
1934. as amended, and Section 1.594 of 
the Commission* Rules, give notice of 
the hearing, either individually or, If 
feasible and consistent with the Rules, 
jointly, within the time and manner pre¬ 
scribed in such Rule, and shall advise 
the Commission of publication of such 
notice as required by 5 1.594(g) of the 
Rules. 

Federal Communications Com¬ 
mission. 

Wallace E. Johnson, 

Chief, Broadcast Bureau , 

|PR Doc.77-23533 Piled 8-13-77:8:45 Am] 

FEDERAL MARITIME COMMISSION 

DELTA STEAMSHIP LINES INC. AND 
WESTWIND AFRICA LINE LTD. 

Agreement Filed 

Notice U hereby given that the follow¬ 
ing agreement, accompanied by a state¬ 
ment of justification, has been filed with 
the Commission for approval pursuant to 
8 ectlon 15 of the Shipping Act. 1916. as 
amended (39 6tat. 733. 75 8tat. 783. 46 
U S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement and the 
statement of Justification at the Wash¬ 
ington office of the Federal Maritime 
Commission. 1100 L Street NW. Room 
10126; or may inspect the agreement and 
the statement of justification at the Field 
Offices located at New York, N.Y.. New 
Orleans, La., San Francisco. Calif., and 
Old San Juan. P.R. Comments on such 
agreements, including requests for hear¬ 
ing. may be submitted to the Secretary. 
Federal Maritime Commission, Wash¬ 
ington, D.C. 20573. on or before Septem¬ 
ber 6, 1977. Any person desiring a hear¬ 
ing on the proposed agreement shall pro¬ 
vide a clear and concise statement of the 
matters upon which they desire to ad¬ 
duce evidence. An allegation of discrim¬ 
ination or unfairness shall be accompa¬ 
nied by a statement describing the dis¬ 
crimination or unfairness with particu¬ 
larity. If a violation of the Act or detri¬ 
ment to the commerce of the United 
States is alleged, the statement shall set 
forth with particularity the acts and cir¬ 
cumstances said to constitute such viola¬ 
tion or detriment to commerce. 


A copy of any such statement should 
also be forwarded to the party filing 
the agreement (as indicated hereinafter) 
and the statement should Indicate that 
this has been done. 

Notice of agreement filed by: 

Seymour H. Rllglcr, Esquire, Brunner Baron 

Ko&cnzwelg Kllgler A Spnrbcr, 120 Broad - 

way. New York. N.Y, 10005. 

Agreement No. 10307 would authorize 
Delta Steamship Lines. Inc. (Delta) and 
Westwind Africa Line, Ltd. (West- 
wind)—both of whom are members of 
the American West African Freight Con¬ 
ference—to enter into an agreement with 
Kaiser Aluminum & Chemical Corp. 
(Kaiser) and obligate the lines to carry 
all of Kaiser's proprietary cargo in the 
trade between Chalmette. La., and Tema, 
Ghana. Delta and Westwind will share 
equally In the carriage of aluminum in¬ 
gots and general cargo moving between 
Kaiser's private berthing facilities at the 
aforesaid ports. 

By Order of the Federal Maritime 
Commission. 

Dated: August 10. 1977. 

Joseph C. Polking, 
Acttng Secretary . 

IPR Doc.77 23567 Plied 8-15-77:8:45 am] 


MEDITERRANEAN/NORTH PACIFIC COAST 

FREIGHT CONFERENCE AND JOHNSON 

SCANSTAR RATE AGREEMENT 

Agreements Filed 

Notice is hereby given that the follow¬ 
ing agreements have been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, as 
amended (39 Slat. 133, 75 Stat. 763. 46 
U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of tho agreement at the 
Washington office of the Federal Mari¬ 
time Commission. 1100 L Street NW., 
Room 10126; or may inspect the agree¬ 
ments at the Field Offices located at New 
York. N.Y.. New Orleans, La., San 
Francisco, Calif., and San Juan. P.R. 
Comments on such agreements, including 
requests for hearing, may be submitted 
to the Secretary, Federal Maritime Com¬ 
mission. Washington. D.C., 20573. on or 
before September 6. 1977. Any person 
desiring a hearing on the proposed agree¬ 
ments shall provide a clear and concise 
statement of the matters upon which 
they desire to adduce evidence An alle¬ 
gation of discrimination or unfairness 
shall be accompanied by a statement de¬ 
scribing the discrimination or unfairness 
with particularity. If a violation of the 
Act or detriment to the commerce of the 
United States is alleged, the statement 
shall set forth with particularity the acts 
and circumstances said to constitute such 
violation or detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreements (as indicated hereinafter) 
and the statement should Indicate that 
this has been done. 


Notice of agreement filed by: 

John R Attarnuilo. Esquire. BUllg, fiber A 

Jones, P.C., Suite 300. 2033 K Street NW, 

Washington. DC. 20006. 

Agreement No. 10156-2. among the 
signatories to the Mediterranean/North 
Pacific Coast Freight Conference and 
Johnson Scanstar proposes to extend in¬ 
definitely the term of approval of the 
agreement. 

By Order of the Federal Maritime 
Commission. 

Dated: August 10, 1977. 

Joseph C. Polking. 

Acting Secretary. 

(PR Doc.77-23568 Filed 8-15-77 ;8 45 araj 

FEDERAL POWER COMMISSION 

[Docket No. RP7G-159 (See 42 PR 40023. 

August 8. 1977.) | 

COLUMBIA GAS TRANSMISSION CORP. 

Commissioner's Statement 

Attached is Commissioner Smith's 
statement to the order issued July 29, 
1977, in the above matter (42 FR 40023; 
August 8. 1977). 

Kenneth F. Plumb, 

Secretary, 

Columbia Gas Transmission Coiu*. 

[Docket No. RP76-159! 

Issued August 8, 1977. 

SMITH, Commissioner, dissenting 

The majority order would continue to 
include in Columbia* rate base monies 
advanced to BP Oil despite the Commis¬ 
sion's decision in Opinion No. 674 that 
the advances were to be removed if re¬ 
payment had not begun within five years, 
which has not happened. The explana¬ 
tion for the continuation of consumer 
financing of this loan shows the decision 
to be eminently beneficial to Columbia, 
but it lacks the requisite rationale to sup¬ 
port the imposition of this added burden 
on Columbia's ratepayers.' There is no 
such rationale. 

The majority attempts to negate the 
effect of its action by conditioning their 
decision here on the outsome of the pro¬ 
ceeding In Docket No. RP76-49 where 
Columbia, among others, has been di¬ 
rected to show cause why the Alaska pro¬ 
ceeding commenced December 31, 1975, 
and there is no resolution in sight. In the 
meantime, however, the majority has de¬ 
cided. in effect, to continue a program 
that has already been terminated. 

The worth of the Alaska advance pay¬ 
ment program should be finally decided 
in Docket No. RP76-49 rather than de¬ 
termined piece-meal, with conditions, in 
individual cases. All participants, espe¬ 
cially the consumers, are entitled to know 
now the responsibilities, obligations, and 
benefits accruing to each. The decision 


'See Pub. Serv. Comm, of N,Y v FJ»X7.. 
511 Fad 338, 348-51 (D.C. Cir. 1075): Order 
On Remand Prom Court Opinion Terminate 
ing Investigation And Terminating Advance 
Payment Program With Conditions. Docket 
No. R-411 and RM74 4 (December 31, 1975). 
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of the mAjorlty to net in an ad hoc man¬ 
ner la not In the public Interest. I dissent. 

Don S. Smith. 
Commissioner. 

|FR Doc.77-23522 Piled 5 15-77; 8:45 am) 


|Projects 1750. 1080. 2072. 2073. 2074. 2131. 
2357. 2304. 2431. 2471. 2486. 2523 and 25&0| 

WISCONSIN MICHIGAN POWER CO. AND 
WISCONSIN ELECTRIC POWER CO. 

Application for Transfer of Licenses 

August 8 . 1077. 

Public notice is hereby Riven that an 
application for transfer of licenses was 
hied under the Federal Power Act, 16 
Uj8 .C, 791a-825r. by Wisconsin Michigan 
Power Co. (Transferor) and Wisconsin 
Electric Power Co. (Transferee) (Corre¬ 
spondence to: Robert H. Gonske. Esq. 
Wisconsin Electric Power Co.. 231 West 
Michigan Street.. Milwaukee. Wis. 53201; 
Norris Darrell, Jr., Esq.. Sullivan & 
Cromwell. 48 Wail Street, New York. 
N.Y. 10005; George F. Bruder. Esq.. 
Bruder & Gentile. 1201 Connecticut Ave. 
KW h Suite 708. Washington. D.C. 20038) 
for Project Nos. 1750. 1980. 2072. 2073. 
2074, 2131. 2357. 2394. 2431. 2471. 2486. 
2523, and 2550. The projects are located 
on the MlchJgamme, Menominee. Paint, 
Brule. Sturgeon. Pine. Oconto, and Wau¬ 
paca Rivers in Iron, Dickinson, and Me¬ 
nominee Counties. Mich, and Florence. 
Marinette, Oconto, and Waupaca Coun¬ 
ties. Wls. 

Wisconsin Electric Power Co., which 
owns all the outstanding stock of Wis¬ 
consin Michigan Power Co., would con¬ 
tinue operation of all projects operated 
by Wisconsin Michigan Power Co. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Septem¬ 
ber 2. 1977. file with the Federal Power 
Commission. 825 N. Capitol Street NE., 
Washington. D.C. 20426. a petition to 
intervene or a protest in accordance with 
the requirements of the Commission’s 
Rules of Practice and Procedure, 18 CFR 
1.8 or 1.10 (1975). All protests filed 
with the Commission will be considered 
by it in determining the appropriate ac¬ 
tion to be taken, but will not serve to 
make the protesLints parties to the pro¬ 
ceeding. Any person wishing to become 
a party in any hearing therein musLfile 
a petition to intervene in accordance 
with the Commission’s Rules. 

Kenneth P. Plumb, 
Secretary. 

|FR Doc.77 23523 Plied 8-15 -77:8:45 am] 

FEDERAL RESERVE SYSTEM 
LINN COUNTY BANCSHARES. INC. 
Formation of Bank Holding Company 

Linn County Bancsharcs, Inc., Ltn- 
ncus. Missouri, has applied for the 
Board’s approval under Section 3(a)(1) 
of the Bank Holding Company Act (12 
U.S.C. 1842.(a> (1)) to become a bank 
holding company through acquisition of 
80 per cent or more of the voting shares 
of Linn County State Bank, Llnneus, 


Missouri. The factors that are considered 
in acting on the application are set forth 
in Section 3(c) of the Act (12 UB.C. 
1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Kansas 
City. Any person wishing to comment on 
the application should submit views in 
writing to the Reserve Bank, to be re¬ 
ceived not later than August 31. 1977. 

Board of Governors or the Federal 
Reserve System. August 10. 1977. 

Griffith L. Garwood. 
Deputy Secretary ol the Board. . 

|TO Doc. 77-23537 Filed 8-15-77; 8:45 am) 

GENERAL ACCOUNTING OFFICE 
REGULATORY REPORTS REVIEW 
Receipt of Report Proposal 

The following request for clearance of 
a report intended for use in collecting 
Information from the public was received 
by the Regulatory Reports Review Stall. 
GAO, on August 11, 1977. See 44 U.8.C. 
3512(c) and <d). The purpose of pub¬ 
lishing this notice in the Federal Regis¬ 
ter is to Inform the public of such re¬ 
ceipt. 

The notice includes the title of the 
request received; the name of the agency 
sponsoring the proposed collection of in¬ 
formation; the agency form number, if 
applicable: and the frequency with 
which the information is proposed to be 
collected. 

Written comments on the proposed 
FPC request are invited from all inter¬ 
ested persons, organizations, public In¬ 
terest groups, and affected businesses. 
Because of the limited amount of time 
GAO has to review the proposed request, 
comments (in triplicate) must be re¬ 
ceived on or before Scrtember 6. 1977, 
and should be addressee, to Mr. John M. 
Lovelady, Acting Assistant Director. 
Regulatory Reports Review. United 
States General Accounting Office. Room 
5033, 441 G Street NW., Washington. 
D.C. 20548. 

Purtiicr information may be obtained 
from Patsy J. Stuart of the Regulatory 
Reports Review SUIT. 202 275-3532. 

Federal Power Commission 

The FPC requests an extension no 
change clearance of old Form 3P. 
Monthly Residential. Commercial and 
Industrial Electric Bill Data for United 
States Bureau of Labor Statistics. There 
Is no change in the current format of the 
form and an extension of 15 months to 
December 1978 to allow for the Bureau of 
Labor Statistics to thoroughly test the 
new Consumer Price Index (CPI> Is re¬ 
quested. The price indexes are the Gov¬ 
ernment’s official indicators of price 
movements in the National economy. 
This FPC request for an extension is for 
the old Form 3P which will be used to 
report separately but parallel with the 
new Form 3P for an additional 15-month 
period. The FPC estimates respondents 
to be approximately 84 utilities and re¬ 
porting burden to average .8 hours 


monthly for each response for the old 
Form 3P. 

Norman F. Hetl, 
Regulatory Reports . 

Review Officer. 

|FR Doc.77-23555 Filed 6-18-77;8:45 am) 


DEPARTMENT OF HEALTH, 
EDUCATION. AND WELFARE 
Food and Drug Administration 
| Docket No. 77P-0217| 

B.F. GOODRICH CO. 

Filing of Food AddKivo Petition 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: This document announce* 
that B. F. Goodrich Co. has filed a peti¬ 
tion proposing that the food additive 
regulations be amended to provide for 
the use of a certain antioxidant in food- 
contract articles. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

John J. McAuliffe, Bureau of Foods 
(HFF-334), Food and Drug Adminis¬ 
tration. Department of Health, Educa¬ 
tion, and Welfare, 200 C St. SW„ 
Washington, D C. 20204. 202-472-5690. 

SUPPLEMENTARY INFORMATION: 
Pursuant to provisions of the Federal 
Food. Drug, and Cosmetic Act (sec. 409 
(b)(5), 72 Stat. 1786 (21 U.SC. 348(b) 
(5 ))). notice Is given that a petition 
(FAP 7B3259) has been filed by B. F. 
Goodrich Co., 500 S. Main St., Akron. 
OH 44318. proposing that the food addi¬ 
tive regulations be amended to provide 
for the use of 3.5-di-tert-buti !-4-hy- 
droxy-hydrorinnamic acid tries ter vfith 
1.3.5-tris (2-hvdroxycthyl)-3-triazine 
2.4.6 (1//. 3//. 5H)-trione as an antioxi¬ 
dant in food-packaging adhesives and 
certain polyolefin polymers intended for 
food-contact use. 

The environmental impact analysis re¬ 
port and other relevant material have 
been reviewed, and it has been deter¬ 
mined that the proposed use of the addi¬ 
tive will not have a significant environ¬ 
mental Impact. Copies of the environ¬ 
mental impact analysis report may be 
seen in the office of the Assistant Com¬ 
missioner for Public Affairs. Rm. 15B-42 
or the office of the Hearing Clerk (HPC- 
20). Food and Drug Administration, Rm. 
4-65. 5600 Fishers Lane. Rockville. Md.. 
20857. between the hours of 9 am. and 
4 pjn., Monday through Friday. 

Dated: August 4, 1977. 

Howard R, Roberts, 

Ac tiny Director , 
Bureau ol Foods. 

I PR Doc 77-23407 Filed 8-15-77;8:45 am) 


MICROBIOLOGY DEVICE CLASSIFICATION 
PANEL; ADVISORY COMMITTEE 

Meeting 

AGENCY: Food and Drug Administra¬ 
tion. 
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ACTION: Notice. 

SUMMARY: This notice announces a 
forthcoming meeting of a public advisory 
committee of the Food and Drug Ad¬ 
ministration < FDA). This notice also sets 
forth a summary of the procedures gov¬ 
erning committee meetings and methods 
by which interested persons may partic- 


Qcneral function of the committee . 
Reviews and evaluates available data 
concerning the safety and effectiveness 
of devices currently in use and makes 
recommendations for their regulation. 

Agenda—Open public hearing . Inter¬ 
ested parties are encouraged to present 
information pertinent to agenda items 
to the executive secretary. Submission of 
data relative to tentative classification 
findings is also invited. Those desiring to 
make a formal presentation should no¬ 
tify the executive secretary by Septem¬ 
ber 12. 1077. and submit a brief state¬ 
ment of the general nature of the 
evidence or arguments they wish to pre¬ 
sent. the names and addresses of pro¬ 
posed participants, references to any 
data to be relied on. and also an indica¬ 
tion of the approximate time required 
for their presentation. 

Open committee discussion. The panel 
will review all of their classification rec¬ 
ommendations to date. The panel will 
also begin discussion of the priorities for 
development of standards for those prod¬ 
ucts recommended for Class II. 

Closed committee deliberations. The 
Bureau of Medical Devices is presently 
reviewing three transitional new drug 
applications IN50-494. N770001. and 
N770002). The reviews of these applica¬ 
tions are ready to be presented to the 
panel for their consideration. The panel 
will be asked to review and comment on 
the Bureaus approach to the evaluation 
of these applications. This portion of the 
meeting will therefore be closed to pro¬ 
tect trade secret data (5 U.S.C. 552b<c) 
(4)). 

Each public advisory committee meet¬ 
ing listed above may have as many as 
four separable portions: < 1) An open 
public hearing. (2) an open committee 
discussion. <3> a closed presentation of 
data, and (4) a closed committee delib¬ 
eration. Every advisory committee meet¬ 
ing shall have an open public hearing 
portion. Whether or not it also includes 
any of the other three portions will de¬ 
pend upon the specific meeting involved. 
The dates and times reserved for the 
separate portions of each committee 
meeting are listed above. 

The open public hearing portion of 
each meeting shall- be at least 1 hour 
long unless public participation does not 
last that long. It is emphasized, how¬ 
ever. that the 1 hour time limit for an 
open public hearing represents a mini¬ 
mum rather than a maximum time for 


I pate in open public hearings conducted 
by the committees and is issued under 
section 10(a) Cl) and <2) of the Federal 
Advisory Committee Act (Pub. L. 92-463. 
86 Stat. 770-776 (5 UB.C. App. D). and 
FDA regulations (21 CFR Part 14) re¬ 
lating to advisory committees. The fol¬ 
lowing advisory committee meeting is 
announced. 


public participation, and an open public 
hearing may last for whatever longer 
period the committee chairman deter¬ 
mines will facilitate the committee’s 
work. 

Meetings of advisory committees shall 
be conducted. Insofar as is practical. In 
accordance with the agenda published 
in this Federal Register notice. Changes 
In the agenda will be announced at the 
beginning of the open portion of a 
meeting. 

Any Interested person who wishes to 
be assured of the right to make an oral 
presentation at the open public hearing 
portion of a meeting shall inform the 
contact person listed above, either orally 
or In writing, prior to the meeting. Any 
person attending the hearing who does 
not in advance of the meeting request 
an opportunity to speak will be allowed 
to make an oral presentation at the 
hearing's conclusion. If time permits, at 
the chairman's discretion. 

Persons interested in specific agenda 
items to be discussed in open session may 
ascertain from the contact person the 
approximate time of discussion. 

A list of committee members and sum¬ 
mary minutes of meetings may be ob¬ 
tained from the Public Records and Doc¬ 
uments Center (HFC-18), 5600 Fishers 
Lane. Rockville. Md. 20857, between the 
hours of 9 a.m. and 4 pm.. Monday 
through Friday. The FDA regulations re¬ 
lating to public advis ory committees may 
be found in 21 CFR Part 14. 

The Commissioner, with the concur¬ 
rence of the Chief Counsel, has deter¬ 
mined for the reasons stated that those 
portions of the advisory committee meet¬ 
ings so designated In this notice shall be 
closed. The Federal Advisory Committee 
Act (FACA), as amended by the Govern¬ 
ment in the Sunshine Act (Pub. L. 94- 
409), permit such closed advisory 
committee meetings in certain circum¬ 
stances. Those portions of a meeting des¬ 
ignated as closed, however, shall be 
closed for the shortest possible time, con¬ 
sistent with the intent of the cited 
statutes. 

The FACA. as amended, provides that 
a portion of a meeting may be closed 
where the matter for discussion Involves 
a trade secret; commercial or financial 
information Uiat is privileged or confi¬ 
dential; Information of a personal na¬ 
ture, disclosure of which would be a 
clearly unwarranted invasion of person¬ 
al privacy; investigatory files compiled 


for law enforcement purposes; Informa¬ 
tion the premature disclosure of which 
would be likely to significantly frustrate 
Implementation of a proposed agency ac¬ 
tion; and Information in certain other 
instances not generally relevant to FDA 
matters. 

Examples of portions of FDA advisory 
committee meetings that ordinarily may 
be closed, where necessary and In ac¬ 
cordance with FACA criteria. Include the 
review, discussion, and evaluation of 
drafts of regulations or guidelines or 
similar preexisting internal agency doc¬ 
uments. but only if their premature dis¬ 
closure is likely to significantly frustrate 
Implementation of proposed agency ac¬ 
tion; review of trade secrets and confi¬ 
dential commercial or financial in¬ 
formation submitted to the agency; 
consideration of matters Involving in¬ 
vestigatory files compiled for law en¬ 
forcement purposes: and review of mat¬ 
ters. such as personnel records or 
Individual patient records, where disclo¬ 
sure would constitute a clearly unwar¬ 
ranted invasion of personal privacy. 

Examples of portions of FDA advisory 
committee meetings that ordinarily shall 
not be closed include the review, discus¬ 
sion. and evaluation of general prcciin- 
ical and clinical test protocols and pro¬ 
cedures for a class of drugs or devices; 
consideration .of labeling requirements 
for a class of marketed drugs or devices; 
review of data and information on spe¬ 
cific investigational or marketed drugs 
and devices that have previously been 
made public; presentation of any other 
data or information that is not exempt 
from public disclosure pursuant to the 
FACA. as amended: and. notably, delib¬ 
erative sessions to formulate advice and 
recommendations to the agency on mat¬ 
ters that do not Independently Justify 
closing. 

Dated: August 8.1977. 

Sherwim Gardner. 

Acting Commissioner 
of Food and Drugs . 

|PR Doc.77 23406 FUcd 8-15-77.8:45 am) 


(Docket No. 76F-02191 

MONSANTO CO. 

Withdrawal of Petition for Food Additives 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: This document announces 
the withdrawal without prejudice of the 
petition (FAP 6B3167) proposing safe use 
of cupric acetate and potassium bromide 
with nylon 66 in the production of spun- 
bonded fabric intended for filtration of 
food. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

John J. McAuliffe. Bureau of Foods 
(HFF-334). Food and Drug Adminis¬ 
tration. Department of Health. Educa¬ 
tion. and Welfare. 200 C St. SW., 
Washington. D.C. 20204. 202-472-5690. 


CoroiaUtee nam* 


Pair, time, and [tUrt 


Type of merlin* and contact |*non 


Microbiology Perk* CMmI- Sept 2ft and 2T, 9 aj 
bean on Panel. room «?l. FB-A, 500 

St. BW., Wtohlr.RU 

• D.C. 


Opm public heart nf. S^pt. Jft, it a-«n. lo 10 a,m.; opm 
rommiltcf* ductuniuti. Srpt. JR, 10 a.m. tn a p.m.; 
cUnrd conmiltin* drhbcratkma. Kept. 22, 0 aJn. !• 
4 30 pjiu; Tliomaa M. Tmkrrl* (IIKK 4R>\ *W7 
Uforyia Aw., Wlrtc Rprttw. Md XJUIO. X )\ 4/7 7.5M. 
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SUPPLEMENTARY I INFORMATION: 
Pursuant to provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 
409(b), 72 Stat. 1786 (21 U.8.C. 348(b) >), 
the following notice is Issued: 

In accordance with 1 171.7 Withdrawal 
of petition without prejudice of the pro¬ 
cedural food additive regulations (21 
CFR 171.7. formerly ( 121.52, prior to re¬ 
codification published in the Federal 
Register of March 15. 1977 (42 FR 
14302)), Monsanto Co., 800 N. Undberg 
Blvd., St. Louis. MO 63166. has with¬ 
drawn its petition (FAP 6B3167), notice 
of which was published in the Federal 
Register of July 8, 1976 (41 FR 27995), 
proposing that 1 178.2010 be amended to 
provide for the safe use of cupric acetate 
and potassium bromide with nylon 66 in 
the production of spun-bonded fabric in¬ 
tended for filtration of food. 

Dated August 4.1977. 

Howard R. Roberts, 

Acting Director, 
Bureau of Foods . 

I FR Doc.77-23408 Filed 8-15-77:8:45 am) 


Office of Education 
FOLLOW THROUGH PROGRAM 

Closing Date for Receipt of Applications 

(By Invitation Only) for Additional FY 

1977 Funds 

Notice is hereby given that, under the 
authority contained in Title V. Parts B 
and C of the Economic Opportunity Act, 
as amended by Section 8(a) Pub. L. 93- 
644, applications are being accepted for 
additional Fiscal Year 1977 funds for the 
purpose of conducting expanded demon¬ 
stration activities. The regulatory au¬ 
thority for grants of these additional 
funds and the funding criteria which 
govern these grants are found in $ 158.- 
15a of the Follow Through final regula¬ 
tions, as amended, published in the Fed¬ 
eral Register of Wednesday, June 29, 
1977 (42 FR 33149). Applications are by 
Invitation only. Applicants will be in¬ 
vited by letter of invitation from the 
Commissioner or his authorized repre¬ 
sentative. The letter of invitation is ex¬ 
pected to be mailed by August 32. 1977. 

It is anticipated that approximately 
twelve grants will be awarded from these 
additional funds. Invitations are being 
extended to applicants who applied for 
non-competing continuations for oper¬ 
ating Follow* Through projects in accord¬ 
ance with the Notice of Closing date 
which was published In the Pkderal Reg¬ 
ister on Thursday, December 30. 1976 
(41 FR 56859) and whose applications 
wore Judged to be satisfactory according 
to the funding criteria stated in 2 158.- 
15 (a) through <k>. (m). and (n> of the 
Follow Through final regulations (45 
CFR Part 158> and were judged to be 
outstanding according to the criteria 
stated in 1158.15 0) and (o) of the Fol¬ 
low Through final regulations (45 CFR 
Part 158). 


In order to be assured of consideration 
for funding with these additional Fol¬ 
low Through funds, invited applications 
should be received in the U.S. Office of 
Education Application Control Center on 
or before September 12. 1977. Funds sup¬ 
porting these grants may be awarded for 
a period not to exceed eighteen months. 

A. Applications Sent by Mail 

An application sent by mall should be 
addressed as follows: U.8. Office of Edu¬ 
cation. Application Control Center, 
Washington.-D.C. 20202, Attention: 13.- 
433D. An application sent by mail will 
be considered to be received on time by 
the Application Control Center if: 

(1) The application was sent by regis¬ 
tered or certified mail not later than 
September 12, 1977 as evidenced by the 
US. Postal Service postmark on the 
wrapper or envelope, or on the original 
receipt from the U.S. Postal Service; or 

(2) The application is received on or 
before the closing date by either the De¬ 
partment of Health, Education, and Wel¬ 
fare, or the U.8. Office of Education mail 
rooms in Washington. D.C. In establish¬ 
ing the date of receipt, the Commissioner 
will rely on the time date stamp of such 
mall rooms or other documentary evi¬ 
dence of receipt maintained by the De¬ 
partment of Health, Education, and Wel¬ 
fare, or the U.S. Office of Education. 

B. Hand Delivered Applications 

An application to be hand delivered 
must be taken to the U.S. Office of Edu¬ 
cation Application Control Center. Room 
5673, Regional Office Building Three, 7th 
& D Streets, S.W.. Washington, D.C, 
Hand delivered applications will be ac¬ 
cepted daily between the hours of 8:00 
a.m. and 4:00 p.m. Washington. D.C, 
time except Saturdays. Sundays, or Fed¬ 
eral holidays. 

C. Program Information and Forms 

Information may be obtained from the 
Division of Follow Through, Bureau of 
Elementary and Secondary Education. 
400 Maryland Avenue, S.W. (Regional 
Office Building Three. Room 3624), 
Washington. D.C. 20202. 

D, Applicable Regulations 

The regulations applicable to this pro¬ 
gram include the Office of Education 
Ocncral Provisions Regulations (45 CFR 
Part 100a) and the Follow Through Reg¬ 
ulations (45 CFR Part 158) as amended 
by 45 CFR Section 158a. publtehed in the 
Federal Register. June 29. 1977 ( 42 FR 
33149). 

(Title V. Parts B end C of the Economic Op¬ 
portunity Act. *6 amended by Pub. L. 93-644. 
Section 8(a). 42 UJB.C. 2929 et «eq ) 

(Catalog of Federal Domestic A^aUUuvce 
Number 13 433: Follow Through Program ) 

Dated: August 5. 1977. 

Ernest L. Boyer. 
Commissioner of Education. 
|FR Doc 77-23570 Filed 8-15-77:8:45 axnj 


GUIDANCE AND COUNSEUNG 

Closing Date lor Receipt of Applications for 
Fiscal Year 1977 

Notice is hereby given that under the 
authority contained in Section 342(b) 
of Part D of Title III of the Education 
Amendments of 1976, Pub. L. 94-482 <20 
U.S C. 2532(b)). grant applications from 
States are being accepted for programs, 
projects and leadership activities to ex¬ 
pand and strengthen guidance and 
counseling services in elementary and 
secondary schools. 

In order to be assured of consideration, 
applications must be received by the U.S. 
Office of Education on or before Septem¬ 
ber 16. 1977. 

Applications sent by mail should be ad¬ 
dressed as follows: 

Ur. AUen King. Division of State Educational 
Assistance, US. Office of Education, ROB-3, 
Room 3010, 7th and D Streets SW., Wash¬ 
ington. D.C. 20202, 202-348-2892. 

An application to be hand delivered 
must be taken to Mr. Allen King at the 
above mail address. 

Hand delivered applications will be ac¬ 
cepted daily between the hours of 8:00 
am. and 4:00 p.m., Washington, D.C. 
time except Saturdays, Sundays, or fed¬ 
eral holidays. 

Applicants may obtain instructions 
and application forms from: 

Dr. Donald D. Twiford. DirlMpn of Education 
Replication. U-8. Office of Education. ROB- 
3. Room 3608, 7th and D 8treeU» SW . Wash¬ 
ington, D.C. 30203. 202-248-2243. 

The application must be submitted by 
that State agency which is vested with 
the direct and primary' responsibility for 
State supervision of programs of guid¬ 
ance and counseling at the elementary 
and secondary school levels, as provided 
in proposed 45 CFR 191.17'b> and 191.18 
(a). 

Under Section 342(b) of Pub. L. 94-482. 
available funds arc allotted to (1 > Guam. 
American Samoa, the Virgin Islands, and 
the Trust Territory of the Pacific Islands 
according to their respective needs for 
assistance: (2) the Secretary of the In¬ 
terior and the Secretary of Defense in 
the amounts necessary for activities for 
children and teachers in Department of 
the Interior schools for Indian chiMren 
and for children and teachers in the 
overseas dependent schools of the De¬ 
partment of Defense, respectively: and 
(3) each State according to the ratio of 
children aged five to seventeen in the 
State to the number of such children in 
all the State 3. 

The amoui.t of funds which east State 
or other recepient may receive under 
these statutory provisions follow's. Ap¬ 
plicants should prepare their applica¬ 
tions in the light of these allotments. 
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Allotment of funds under Pub. L. 94-482, 
Title III . Part D. Guidance and Catin- 
scling: fiscal year 1977 

State amount j* 


Total appropriation___#3.000,000 

United Slates and outlying areas 2.900,000 
60 States. Dictrlct of Columbia, 


ana Puerto Rico ____ 

Alabama. „„ __ _ 

2. 892. 446 
49. 745 
5.759 
35.547 
28,006 
272. 777 
34,274 
♦ 1.275 

Alaska____ 

Arizona.... 

Arkansas __...___....... 

California_..._ 

Colorado_ ....... __ 

Connecticut___...._ 

Delaware____ 

7.901 

Florida -.. _ . 

98.099 

Georgia ... 

68,321 

11.744 

Hawaii... 

Idaho.. . 

11. 402 

Dll note .. ... 

150. 250 
73. 006 

Indiana_ _ _ 

Iowa____ 

39,016 

Kansas... 

29. 248 
45. 623 

Kentucky___ 

Lou teana _ ___ 

56.125 

Maine_................._ 

14. 455 

Maryland ___ „ 

57.085 

MonaachUBetta_ 

76.452 

Michigan__„„ 

129. 189 

Minnesota ... 

55.447 

Mississippi____ 

34.274 

Missouri ..........____ 

61,941 

Montana_____ 

10,502 

Nebraska... 

20.000 
8. 131 
11,067 

Nevada ______ _ 

New Hampshire_ 

New Jersey___ 

97. 569 

New Mexico_ __ 

17. 334 
231. 784 

New York_ 

North Carolina.._ 

72,217 

North Dakota_ . __ 

8. 978 

Ohio.... 

145, 677 
34.380 
29.305 

Oklahoma __.. . 

Oregon__ 

Pennsylvania_ 

151,880 

Rhode Island... 

12.027 

South Carolina _..._ 

39. 525 

South Dakota___ 

9,429 

Tennessee_ 

54.600 
167. 246 
17. 730 
6. 550 

Texas _ 

Utah.. 

Vermont__ 

Virginia________ 

66.401 
47. 373 

Washington__ 

West Virginia_ 

23.037 

Wisconsin __ __ 

64.595 
5. 138 

Wyoming ---- 

District of Columbia.. 

8.300 

Puerto Rico_ _ 

48, 365 

American Samos__ 

Canal Zona___ . . . 

•575 

Ouam - . ... 

•1.521 

Virgin Inlands.____ 

*972 

Trust Territory .. 

•1,841 

BIA.. 

•2.645 


1 Distribution of #3.000.000 with #100.000 
reserved for OE administrative activities. 

•The act provide-* that funds are distrib¬ 
uted to these Jurisdictions according to their 
needs for the fund*. As indicated In regula¬ 
tions (Sec. 101 19) for this act. the Commis¬ 
sioner generally bases the determination of 
need on school-age population. The amounts 
shown were calculated on that bams. How¬ 
ever. an additional amount may be awarded 
by the Commissioner to Ouam. American 
Samoa, the Virgin Islands, the Trust Ter¬ 
ritories of the Pacific, and the Department 
of the Interior (EIA) depending on the 
needs documented In the application. Al¬ 
though there to no firm limit, it Is expected 
that the amount awarded to any one of 
these Jurisdictions will not exceed #5.000. 


The regulations applicable to tht 
Guidance and Counseling program are: 

L The Office of Education’s General 
Provisions Regulations which were pub¬ 
lished on November 6. 1973, as amended 
(45 CFR Parts 100. 100a. and appen¬ 
dices ). subject to the following: Subpart 
B of Part 100a shall not apply to appli¬ 
cations under this program, except for 
55 100a.28. 100a.29. and 100a.30 which 
shall apply to this program. 

2. The regulation for Guidance and 
Counseling which was published in pro¬ 
posed form May 20. 1977 (42 FR 25881). 
(20US.C.3532). 

Dated: August 10,1977. 

John Ellis 

Acting U.S. Commissioner 
of Education. 

(Catalog of Federal Domes*tic Assistance No. 
13.577. Guidance and Counseling Program). 

(FR Doc.77-23649 FUod 8-15-77:8:45 am) 


PINPOINT DISASTER ASSISTANCE 

Closing Date for Receipt of Applications 

Under the authority contained In sec¬ 
tion 7(a)(1)(B) of Pub. L. 81-874 <as- 
sistance tor current school expenditures 
in C'Tsee of certain disasters: 20 UB.C. 
241-l<a)<lHB)) and section 16(a)(1) 
<B>. of Pub. L. 81-815 (school construc¬ 
tion assistance in cases of certain dis¬ 
asters; 20 U.S.C. 646(a)(1)(B)). notice 
is hereby given that the U.S. Commis¬ 
sioner of Education has established an 
amended closing date for the receipt of 
applications for pinpoint disaster assist¬ 
ance under section 7(a)(1)(B) of Pub. 
L. 81-874 and section 16(a)(1) <B> of 
Pub. Ls 81-815. Furthermore, notice is 
hereby given that all applications related 
to pinpoint disasters which occurred on 
or after January 2. 1968 will be con¬ 
sidered. 

In the preamble to Anal regulation 
for disaster assistance under section 7. 
Pub. L. 81-874. and section 16. Pub. L. 
81-815, published in the Federal Regis¬ 
ter on November 17. 1976 (41 FR 50776). 
the Office of Education stated that it 
would only consider pinpoint disaster 
applications related to disasters which 
occurred on or after July 1. 1975. The 
Office of Education has revised its policy 
and will now consider applications 
related to pinpoint disasters which oc¬ 
curred on or after January 2. 1968, the 
effective date of the ’’pinpoint” disaster 
provisions in section 7(a)(1)(B), Pub. 
L. 81-874 and section 16(a)(1)(B). Pub. 
L. 81-815. The Office of Education feels 
that the use of January 2. 1968 as the 
Initial funding eligibility date for pin¬ 
point disaster assistance fulfills better 
the Intent of the authorizing legislation. 
Where applications are based on ex¬ 
penditures previously made, applicants 
will have to demonstrate that they were, 
in fact, eligible for assistance at the time 
the disaster occurred, and that the ex¬ 
penditures for which they seek reim¬ 
bursement are those that are authorized 
for assistance under section 7. Pub. L. 
81-874. and section 16. Pub. L. 81-815. 
and applicable regulations. 


The dosing date for filing an appli¬ 
cation for pinpoint disaster assistance 
under section 7 of Pub. L. 81-874 for a 
disaster which has occurred between 
January 2. 1968 and the publication date 
of this notice (August 16. 1977) ls No¬ 
vember 14. 1977. 

The closing date for filing a preappli¬ 
cation for pinpoint disaster assistance 
under section 16 of Pub. L. 81-815 for 
a disaster which has occurred between 
January 2. 1968 and the application date 
of this notice (August 16. 1977) is No¬ 
vember 14. 1977. 

In the case of a disaster occurring 
after the publication date of this notice, 
program regulations at 45 CFR 112.8 
and 113.9. which were published In the 
Federal Register on November 17. 1976. 
at 41 FR 50776 will determine the ap¬ 
propriate closing date for filing an ap¬ 
plication. 

A. Applications Sent dv Mail 

An application sent by mail must be 
filed through the appropriate State edu¬ 
cational agency and sent to the U.S. Of¬ 
fice of Education. Division of School As¬ 
sistance in Federally Affected Areas. 
Areas. Room 2017A, 400 Maryland Ave¬ 
nue SW.. Washington. D.C. 20202. An 
application sent by mall will be consid¬ 
ered to be received on time If: 

(1) The application was sent by reg¬ 
istered or certified mail not later than 
the closing date as evidenced by the U.S. 
Postal Service postmark on the wrapper 
or envelope or on the original receipt 
from the U.S. Postal Service; or 

<2> The application is received on or 
before the closing date by either the De¬ 
partment of Health. Education, and 
Welfare, or the UJS. Office of Education 
mail rooms in Washington. DC. In es¬ 
tablishing the date of receipt, the Com¬ 
missioner will rely on the time-date 
stamp of the mail rooms or other docu¬ 
mentary evidence of receipt maintained 
by the Department of Health. Education, 
and Welfare, or the UJ3. Office of Edu¬ 
cation. 

B. Hand Delivered Applications 

An application to be hand delivered 
must be taken to the U8. Office of Edu¬ 
cation. Room 2107A, 400 Maryland Ave¬ 
nue SW.. Washington. D C. 20202. Hand 
delivered applications will be accepted 
daily between the hours of 8:00 a.m. and 
4:00 pjn. Washington, D.C. time except 
Saturdays, Sundays or Federal Holidays. 
Applications will not be accepted after 
4:00 pm. on the closing date. 

C. Program Information and Forms 

Information and application forms 
may be obtained from the appropriate 
State educational agency which serves 
the applicant local education agency or 
the U.8. Office of Education. Division of 
Schools Assistance in Federally Affected 
Areas. Room 2107A. 400 Maryland Ave¬ 
nue. 8 W„ Washington. D.C. 20202. 

D. Applicable Regulations 

The regulations applicable to this pro¬ 
gram Include the Office of Education 
General Regulations (45 CFR Parts 100 
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and 100a) published in the Federal Reg¬ 
ister on November 6, 1973 (38 FR 30854) 
and Parts 112 and 113 of 45 CFR pub¬ 
lished in the Federal Register on No¬ 
vember 17. 1976 (41 FR 50776). 

(Catalog of Federal Domestic Am Is Lance 
Ncm. 13.477, School AneUtonoe In Federally 
Affected Area*—Construction, and 13.478. 
School Assistance in Federally Affected 
Areas—Maintenance and Operation.) 

Dated: August 11. 1977. 

John Ellis. 

Acting U.S. Commissioner 
of Education. 
|FR Doc.77 23547 Filed 8-15-77:8:45 amj 


Public Health Service 

ALCOHOL. DRUG ABUSE. AND MENTAL 
HEALTH ADMINISTRATION 

Statement of Organization. Functions, and 
Delegations of Authority 

Part H, Chapter HM (Alcohol. Drug 
Abuse, and Mental Health Administra¬ 
tion) of the Statement of Organization, 
Functions, and Delegations of Authority 
for the Department of Health. Educa¬ 
tion, and Welfare (39 FR 1654, January 
11. 1974, as amended by 40 FR 36166-67. 
August 19. 1975. and 41 FR 50074. No¬ 
vember 12. 1976) is amended to: (1) 
Change the functional statement for the 
Division of Special Mental Health Re¬ 
search, Mental Health Intramural Re¬ 
search Program. National Institute of 
Mental Health, to more accurately re¬ 
flect the scope of its research; (2) cor¬ 
rect the title and change the functional 
statement for the Division of Mental 
Health Services Programs. National In¬ 
stitute of Mental Health, to better re¬ 
flect the scope of its responsibility in 
providing technical assistance and con¬ 
sultation in connection with Federally 
administered health care programs, and 
(3) change item 2 In the order of suc¬ 
cession of officials to act as Administra¬ 
tor during the absence or disability of 
the Administrator. 

Section HM-B. Organization and 
Functions , is amended as follows: (1) 
Under the Division of Special Mental 
Health Research (HMMB3 >, amend item 
(1) to read as follows: (1) plans and 
conducts a program of Intramural re¬ 
search on special mental health prob¬ 
lems. such as clinical and precllnlcal 
psychopharmacology and neuropharma¬ 
cology. 

(2) Correct the title of the Division 
of Mental Health Services Program 
(HMM4) to read: Division of Mental 
Health Service Programs (HMM4) and 
amend Item (4) to read as follows: (4) 
coordinates Institute activities and con¬ 
sults with other Federal and State 
agencies on mental health aspects of 
medical care provided under social se¬ 
curity legislation and the Civilian 
Health and Medical Program of the 


Uniformed Services (CHAMPUS) pro¬ 
gram. 

Section tlM-C , Order of Succession , Is 
amended to change item (2) to read: 
Assistant Administrator for Extramural 
Programs. 

Dated: August9.1977. 

John D. Younc, 
Assistant Secretary for 
Management and Budget. 
|FR Doc.77-23568 Filed 8-15-77:8:45 am) 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Secretary 

| Docket No. N-77-788) 

ACTING SECRETARY OF HOUSING AND 
URBAN DEVELOPMENT 

Order of Succession 

During any' period when, by reason of 
absence, disability, or vacancy In office, 
neither the Secretary’ of Housing and 
Urban Development nor the Under Sec¬ 
retary is available to exercise the powers 
and perform the duties of the Secretary, 
appointees to the positions listed below 
arc authorized to act as Secretary and 
exercise all the powers, functions and 
duties assigned to or vested in the Secre¬ 
tary. However, no official shall act as 
Secretary until all of the appointees 
listed before such official’s title In this 
designation ore unable to act by reason 
of absence, disability or vacancy in office. 

1. General Counsel. 

2. Assistant Secretary for Community 
Planning and Development. 

3. Assistant Secretary for Housing— 
Federal Housing Commissioner. 

4. Assistant Secretory for Policy De¬ 
velopment and Research. 

5. Assistant Secretary’ tor Legislation 
and Intergovernmental Relations. 

6. Assistant Secretary for Neighbor¬ 
hoods. Voluntary Associations and Con¬ 
sumer Protection. 

7. Assistant Secretary for Pair Hous¬ 
ing and Equal Opportunity. 

8. Assistant Secretary for Administra¬ 
tion. 

9. General Manager. New Community 
Development Corporation. 

This designation supersedes the des¬ 
ignation effective April 1, 1977 (42 FR 
19174. April 12. 1977). 

Atmio«rTT:(8ec. 7(d) of th« Department 
of Housing and Urban Development Act, 42 
U6.C. 3535(d); ExccuUve Order 11490, 34 FR 
17567). 

Effective Date: This order is effective 
July 11. 1977. 

Issued at Washington, D.C. on August 
4. 1977. 

Patricia Roberts Harris. 

Secretary of Housing 
and Urban Development . 

(FR Doc.77-23550 Filed 8-15-77;8:45 ami 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

|CA 3242) 

CALIFORNIA 

Application 

August 8. 1977. 

Notice is hereby given that pursuant to 
Section 28 of the Mineral Leasing Act of 
1920. as amended, <30 U.8.C. 185), the 
SOHIO Transportation Corporation of 
Cleveland, Ohio, has filed an amendment 
to Us right-of-way application CA 3242 
to construct a 42" pipeline and related 
facilities for the purpose of transporting 
crude oil across the following described 
public lands: 

San Bernardino Meridian 
T 2 S R 8 W 

Lots 26. 26. 30, 31. and 32 of Lot 37 of Santa 
Ana Del Chino Qrant 477. 

T. 1 8 . R. 11 W.. 

Lot 40 of Potrero Dc Fellpl Lugo Grant 446; 

Lot 30 of La Puente Grant 460. 

T.2 8 , R 11 W.. 

Sec. 6. Lota 2, 3. and 4; 

Within Lot 41 of La Merced Orant 443; 

Lot 38 of La Puenta Grant 460; 

Lot 48 of Paso Dc Bar tola (Pico) Orant 464. 
T 2 8 R 12 W 

Within Lot 41 of Paso Do Bartolo Pico 
Grant 464. 

T. 5 S-. R. 7 E. 

Sec. 1. 8 WUNW* 4 NW^. 8 Va 8 W^. and 
S*4S**8WU8E!4; 

Sec. 2. NEV4SEK and NE % NW‘4SE*4; 

Sec, 12. N4NW»4NB»4 and NttNE«4NW*;. 
T. 5 8 ., R. 16 K. 

Sec. 25. WL:,SWV4NW»4. 

The proposed pipeline will transport 
crude oil from Long Beach. California, to 
Midland, Texas. 

The purpose of tills notice Is to inform 
the public that the Bureau will be 
proceeding with consideration of whether 
the application should be approved and. 
if so. under what terms and conditions. 

Interested persons desiring to express 
their views should do so promptly. Per¬ 
sons submitting comments should include 
their name and address and send them to 
the undersigned at E-2841 Federal Office 
Building. 2800 Cottage Way, Sacramento, 
California 95825. 

Joan B. Russell, 

Chief, Lands Section Branch 
of Lands and Minerals Operations . 

| FR Doc 77-23550 FUcd 8 15-77; 8:46 amj 


| Colorado 236631 

COLORADO 

Proposed Withdrawal and Reservation of 
Lands; Correction 

August 5, 1977. 

The Notice of Proposed Withdrawal 
and Reservation of Lands under serial 
number Colorado 23653 dated July 11* 
1977. appearing In the July 20. 1977. is- 
sue of the Federal Register at pages 
37256-37257, la hereby corrected to delete 
from the fourth paragraph the date 
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“July 5. 1977” and substitute therefor 
“August 18. 1977.” 

In connection therewith, the 30-day 
period provided for the filing of com¬ 
ments concerning this proposed with¬ 
drawal is extended to September 10. 
1977. 

Thomas N. Hardin. 

Chief. Branch of Adjudication. 

|FR Doc.77-23553 Filed 8-18-77:8:45 «m| 


f M 10201 < ND) 1 

NORTH DAKOTA 

Termination of Proposed Withdrawal and 
Reservation of Lands 

Auoust 5. 1977. 

Notice of an application hied by the 
Forest Service. United States Department 
of Agriculture. M 10201 (ND). for with¬ 
drawal and reservation of public lands 
was published as Federal Register Docu¬ 
ment No. 68-10724, on page 12584 of the 
issue for September 5. 1968. The Forest 
Service has canceled its application in¬ 
volving the lands described in the Fed¬ 
eral Register publication referred to 
above. Therefore, pursu ant t o the regula¬ 
tions contained in 43 CFR 2091.2-5 b) 

< 1 >, such lands will be at 10 a.m. on Sep¬ 
tember 19. 1977, relieved of the segrega¬ 
tive effect of the above-mentioned appli¬ 
cation. 

Edgar D. Stark. 

Acting Chief. Branch 
of Lands and Minerals Operations. 

|FR Doc 77-23560 Piled 8-15-77.8:45 am) 


National Register were received by the 
National Park Sendee before August 5. 
1977. Pursuant to ! 60.13(a) of 36 CFR 
Part 60. published in final form on Jan¬ 
uary 9, 1976. written comments concern¬ 
ing the significance of these properties 
under the National Register criteria for 
evaluation may be forwarded to the 
Keeper of the National Register. Nation¬ 
al Park Sendee. U.S. Department of the 
Interior. Washington. D.C. 20240. 
Written comments or a request for ad¬ 
ditional time to prepare comments 
should be submitted August 26. 1977. 

Ronald M. Greenberg. 

Acting Keeper of the 
National Register. 

ALABAMA 

Hale County 

Greensboro. Frwb i, John, House, 706 Erwin 
Dr. 

CALIFORNIA 

Sacramento County 

Sacramento. Hubbard-Upson House. 1010 F 
St. 

COLORADO 

Custer County 

Wc^tclliTe, Hope Lutheran Church. 810 8- 3rd. 
Larimer County 

Fort Coll Ins. Tort Collins Post Office. 201 8. 
College. 

IDAHO 

Ada County 


Penobscot County 

Newburgh vicinity. Knotclton. Jabez, Store. 
W of Newburgh on ME 9. 

Washing tan County 

Machlaa. Porter Memorial Library, Court 8t. 

MARYLAND 

Baltimore County 

Tow»on. Villa Anneslie. 529 Dunkirk Kd 
Carroll County 

Union Bridge vicinity. Hard Lodging, 1 ml. E 
of Union Bridge on Lndlrsburg Rd. 

Howard County 

Oullford vicinity, Christ Church. 0900 Oak¬ 
land Mills Rd. 

St. Marys County 

Great Mills vicinity. Cecil's Mill Historic Dis¬ 
trict. N of Great Mills on Indian Bridge Rd. 

Talbot County 

St. Michael*. Chesapeake Bay Maritime Mu¬ 
seum. Mill St. 

Washington County 

Hagerstown vicinity. Antietam Hall . 525 In¬ 
dian Lane. 

Hagerstown vicinity. Paradise Manor. 2550 
Paradise Dr. 

MISSISSIPPI 

Amite County 

Rosetta vicinity, Sturdivant Fuhweir, E of 

Rosetta. 

NEW MEXICO 

Col fas County 

Raton vicinity, St. John's Methodist Episco¬ 
pal Church. 17 ml. E of Raton on NM 72. 


UTAH STATE OFFICE 
Redelegation of Authority by State Director 

Pursuant to the authority contained in 
section 1.1 of BLM Order No. 701 dated 
July 23, 1964. as amended, authority is 
hereby redelegated to the Chief. Branch 
of Records and Data Management. Di¬ 
vision of Management Services, to take 
action under section 2.6<k) as to mining 
claim Instruments filed for record with 
BLM under 43 CFR 3833. as follows: 

(1) Accept and record Instruments 
meeting recording requirements; 

(2) Notify owners to take curative 
actions to complete defective filings; 

(31 Reject instruments and void claims 
not filed within the prescribed time 
periods; and 

(4) Reject filings and void claims lo¬ 
cated on lands not available for mineral 
location on dates of location. 

This delegation is effective on Au¬ 
gust 16.1977. 

Paul L. Howard. 

Slate Director. 

August 8 . 1977. 

|FR Doc.77-23661 Plied 8-15-77:6:45 ami 


National Park Service 

NATIONAL REGISTER OF HISTORIC 
PLACES 

Notification of Pending Nominations 
Nominations for the following proper¬ 
ties being considered for listing In the 


Grandview vicinity, Guffey Butte-Black 
Butte Archeological District. NW of Grand¬ 
view (also In Canyon, Elmore, and Owyhee 
Counties). 

Bear Lake County 

Montpelier. Bagtey. John A.. House. 155 N 
5th. St. 

Kootenai County 

Rathdrum. St. Stanislaus Kostka Mission. 
McCartney and 3rd Sts. 


Latah County 

Moscow. Ridenbaugh Hall . University of 
Idaho campus. 

Payette County 

Payette, Whitney. Grant. House. 1015 7th 
Ave. N. 

Washington County 


WeUer. Drake. Col C. F.. ffouje. 516 E. Main 

St. 


MAINE 


Androscoggin County 

Auburn. Day. Holman, House. 2 OofT St.. 
Lewiston. Sort apt Bank Block, 215 Lltbou 
St. 

Cumberland County 

Portland. Fifth Maine Regiment Community 
Center. Seashore Ave., Peaks Island. 
Yarmouth. Mitchell House, 40 Main St. 


Knoj County 

Rockland. Rockland Railroad Station. Union 
8t. 

Rockland. Security Trust Building, Elm and 
Main Sts. 

Lincoln County 

Dreadeu vicinity. St. John's Anglican Church 
and Parsonage Site, 8 of Dresden. 


TENNESSEE 

Loudon County 

Lenoir City vicinity. Bussell Island Site. S of 
Lenoir City. 

Sumner County 

Westmoreland. Westmoreland Tunnel, of! TN 

62. 

|PR Doc.77 23328 Filed 8-15-77;8:45 am | 


INTERNATIONAL TRADE 
COMMISSION 

(TA-20129) 

CITIZENS BAND (CB) TRANSCEIVERS 
Investigation and Hearing 

Investigation instituted. Following re- 
ceplt of a petition filed by the E. F. John¬ 
son Company*, the United States Inter¬ 
national Trade Commission, on August 
10.1977, instituted an investigation under 
section 201 1 bi of the Trade Act of 1974 
to determine whether Citizen Band i CB > 
transceivers provided for in Item 685.25 
of the Tariff Schedules of the United 
States, are being imported into the Unit¬ 
ed States in such increased quantities 
as to be a substantial cause of serious in¬ 
jury. or the threat thereof, to the domes¬ 
tic© industry producing an article like or 
directly competitive with the imported 
article. 

Public hearing ordered. A public hear¬ 
ing in connection with Uiis investgation 
will be held beginning at 10 ajn., EJJ.T., 
Tuesday, November 1, 1977, in the Hear¬ 
ing Room. United States International 
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Trade Commission Building. 701 E Street 
NW , Washington. D.C. 20430. Requests 
lor appearances at the hearing should be 
received in writing by the Secretary of 
the Commission at his office in Washing¬ 
ton. D.C.. not later than noon. Thursday. 
October 27. 1977. 

Inspection o/ petition. The petition 
filed in this case is available lor public 
inspection at the Office ol the Secretary. 
United States International Trade Com¬ 
mission. and at the New York City office 
of the Commission located at 6 World 
Trade Center. 

By order ol the Commission. 

Issued: August 11,1977. 

Kenneth R. Mason. 

Secretory. 

|PR Doc.77-23001 Piled 8-15-77,8:45 ami 


DEPARTMENT OF LABOR 

Employment and Training Administration 

FARMWORKER ECONOMIC STIMULUS 
PROGRAMS 

Correction 

AGENCY: Employment and Training 
Administration. Labor. 

ACTION: Correction. 

SUMMARY: This notice is a correction 
of the notice announcing the availability 
of "Solicitation for Oront Applications” 
(SGA>. lor the Farmworker Economic 
Stimulus Programs. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Mr. Paul A. Mayrand. Chief. Division 
ol Farmworker Programs. Room 7122. 
601 D Street NW., Washington. D.C. 
20213. 

SUPPLEMENTARY INFORMATION: 
In FR Doc. 22165, appearing at page 
39155, Vol. 42. No. 146—Tuesday, Au¬ 
gust 2. 1977. the sentence which reads: 
•'Proposals in response to the SGA must 
be received by the Department at the 
above address by September 8. 1977. or 
within 30 days ol the date SGAs become 
available, whichever is sooner” should be 
corrected to read "Proposals in response 
to the SGA must be received by the De¬ 
partment at the above address by Sep¬ 
tember 8. 1977. or within 30 days of the 
date SOAs become available, whichever 
is later" 

Signed in Washington, D.C.. this 3d 
day ol August 1977. 

Paul A. Mayrand. 

Chief. Division of 
Farmworker Programs . 

|FR Doc 77-23574 Piled 8-15-77:8 45 ami 


MASSACHUSETTS 

Extended Benefits and Federal 
Supplemental Benefits; Correction 

A notice was published In the Federal 
Register on August 5. 1977. 42 FR 39727. 
announcing the ending of the Extended 
Benefit Period and the Federal Supple¬ 


mental Benefit Period in Massachusetts 
effective on August 6, 1977. On the basis 
of corrected information furnished by 
the Massachusetts Division of Employ¬ 
ment Security, the benefit periods end 
in that 8tate on August 13, 1977, instead 
of August 6, 1977. 

Signed at Washington. D.C.. on Au¬ 
gust 8.1977. 

Ernest G. Green. 

Assistant Secretary for 
Employment and Training. 

1 PR Doc 77-33573 Filed 8-16-77,8:45 ami 


Office of Federal Contract Compliance 
Programs 

INCERSOLL MILLING MANUFACTURING 
CO. 

Debarment 

Notice hereby is given that lor violat¬ 
ing Executive Order 11246, as amended. 
Ingersoll Milling Manufacturing Co. is 
declared ineligible for further contracts 
and subcontracts with the United States 
Government. 

The debarment also applies to the fol¬ 
lowing Ingersoll divisions and subsidi¬ 
aries: 

lngerooll Manufacturing Consultants. Inc.. 
Rockford. Ill.; 

Ingersoll Manufacturing Consultants. Inter¬ 
national. 8. A.. Belgium: 

Ingersoll Maschlnen und Wcrfcsuege GmbH. 
West Germany: and. 

Waldrlch Biegen Wcrkzetgmashinen GmbH. 
West Germany, 

A copy of my Decision and Order is 
enclosed for publication in the Federal 
Register. 

Dated: August 1. 1977. 

Weldon J. Rougeau. 
Director, OFCCP . 

UNTTTO St AT 13 D ITT ART MIC.NT OF LABOR, OmrX 

or Federal Contract Compliance Programs 

In the Matter of Ingersoll Milling Machine 
Co. and Defense Supply Agency. 

Case No. OFCC-iOOO-l. 

Decision a no Order 

After a hearing in the above-captioned 
matter. Administrative Law Judge Salvatore 
J. Arrlgo found that Ingersoll Milling Ma¬ 
chine Co. has violated Its c ontractual obliga¬ 
tions pursuant to 41 CFR Part, 60-2 of the 
Secretary of Labor's regulations Implement¬ 
ing Executive Order 11246. as amended, and 
recommended debarment of the Company. 
Subsequently, the Assistant Secretary of De¬ 
fense for Manpower and Reserve Affairs for¬ 
warded a proposed debarment order to the 
Director of the Office of Pederal Contract 
Compliance Programs. 

In accordance with the powers granted to 
the Director, Office of Pederal Contract Com¬ 
pliance Programs by Title 41. Code of Federal 
Regulations. Section 60-1.27 of the Secretary 
of Labor's regulations Issued pursuant to 
Executtve Order 11246, ns amended, I hereby 
approve the debarment of the Ingersoll Mill¬ 
ing Machine Co., and any and all purchasers, 
auooenora, assignees, and/or transferees, 
from the award of any contract or subcon¬ 
tract funded In whole or in part with Federal 
funds, and from extensions or other modi¬ 
fications of any such existing contracts or 
auboontracto. 


The debarment also Includes the following 
Ingersoll divisions and subsidiaries: 

1. Ingersoll Manufacturing Consultants, 
Inc., Rockford. III.; 

2. Ingersoll Manufacturing Consultants, 
International 8. A . Belgium; 

3. IngeraoU Maschincn and Werkzuege 
GmbH. West Oermany; and, 

4. Waldrlch Slcgcn Werkzeigmaschlnen 
GmbH. West Germany. 

The debarment will continue In effect un¬ 
til such time as Lngenaoll has satisfied the 
Director. Office of Federal Contract Com¬ 
pliance Programs, that It has established 
and wiU carry out employment policies and 
practices In compliance with the equal op¬ 
portunity clause of Executive Order 11246, 
or amended. 

This debarment shall be effective as of this 
date. 

Attached hereto and made a part hereof 
U the Recommended Decision and Order of 
Administrative Law Judge, Salvatore J. Ar¬ 
rlgo. 

Signed at Washington, D C , this 1st day of 
Auguel, 1277. 

Weldon J. Rougeau. 

Director, OFCCP. 

U & Department or Lido*. Optics op 
Administrative Law Judges 

In the Matter of Ingersoll Milling Machine 
Co. and Defense Supply Agency. 

Case No. OFOC-4000-1. 

George M. Moehlcnhof. feq , McDermott, 
Will and Emery, 111 West Monroe Street, 
Chicago. Ill. 006U3, for IngeraoU Milling Ma¬ 
chine Co. 

George H. McEwen, Counsel, Angelo R. 
Alloto. Assistant Counsel, Defense Contract 
Administration Services Region, Chicago, 
O'Hare International Airport. P.O. Box 66475. 
Chicago, Ill. 00666. Edmund A. Miareckle. As¬ 
sistant Counsel. Defense Supply Agency. 
Cameron Station. Alexandria. Va. 22314. for 
the Defense Supply Agency. 

Before: Salvatore J. Arrlgo. Administrative 
Law Judge. 

Recommended Decision and Ounra 

STATEMENT OP THE CASE 

This Is a proceeding instituted under the 
provisions of Executive Order 11246. as 
amended, (hereinafter colled the Order) and 
the implementing rules, regulations and rel¬ 
evant order* of the Secretary of Labor (41 
CFR Chapter 60). In accordance with 41 CPR 
00-1.26(b) the Defense Supply Agency 
(D6A) notified Ingersoll Milling Machine 
Co. (hereinafter referred to as lngerooll) 
that It was in apparent violation with the 
requirements of the Order, the equal oppor¬ 
tunity provisions of Its contract, and the 
applicable rules and regulations, for a failure 
to develop an acceptable written Affirma¬ 
tive Action Program for the period 80 Janu¬ 
ary 1074 to 20 January 1976. This notice was 
timely published In the Federal Register. 
Ingersoll denied these allegations and re¬ 
quested a hearing. 

Pursuant to 41 CFR-1.20(b). the under¬ 
signed was designated to conduct the hear¬ 
ing. In accordance with a Notice of Hearing, 
issued by the undersigned and dated Octo¬ 
ber 7. 1975, a hearing was held before the 
undersigned on October 20 and 21 and No¬ 
vember 8. 1976 In Chicago. Ill 8ald hearing 
was conducted pursuant to the appropriate 
regulations of 41 CFR 60 120(b) and DSA 
Regulation 5500-7 (32 CFR 1281).* Evidence 
was received as to whether Ingersoll was in 
compliance with the Order and the appro- 


* A prehearing conference was held before 
the undersigned on May 29. 1976 In Chicago, 
111 . 
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piiate regulations. AH parties were repre¬ 
sented by counsel and afforded full oppor¬ 
tunity to be heard, adduce evidence, and 
examine and cross-examine witnesses. Addi¬ 
tionally. all parties were afforded the oppor¬ 
tunity to present oral argument at the hear¬ 
ing and to nie briefs, findings of fact, con¬ 
clusions of taw and a proposed order. The 
date for mailing such briefs, findings of fact, 
conclusions of law and proposed order was 
set at December 19.1976. 

Both parties filed briefs and DSA filed pro¬ 
posed findings etc. all of which have been 
duly considered by the undersigned. 

Upon my observation of all witnesses and 
their demeanor and the entire record. I rec¬ 
ommend the following Findings of Fact. 
Conclusions of Law and Order. 

riNorwcs or fact 

1. Inger&oll was awarded a U-S. Govern¬ 
ment contract. I.e., N00600 74-C-064O. which 
required It to comply with Executive Order 
11246 and the Affirmative Action Program 
provisions of 41 CFR 60 2. 

2. Ingersoll la a manufacturer of machine 
tools with facilities located in Rockford. Ill. 

3. The provisions of 41 CFR Porta 60 1. 33 
PR 7804, as amended January 21. 1974. 39 FR 
2366 and 41 CFR part 60 2. 36 rR 23162. as 
amended January 31. 1973, 38 FR 2970, were 
the regulations in effect on the date of award 
of Contract N00600-74-0-0640. 

4. An initial on-site review of lngcrsotl's 
Rockford. III., facility Affirmative Action Pro¬ 
gram was conducted on December 17. 18. and 

19. 1973 by members of the Office of Con¬ 
tracts Compliance, Defense Contracts Ad¬ 
ministration Services Region. Chicago (OCC. 
DCA8R. Chicago). During said review, mem¬ 
bers of OCC. DCASR. Chicago were given an 
unsigned document prepared by Ingersoll 
and entitled ’‘Affirmative Action Compliance 
Program 10-1-73 to 9-30-74” thereinafter re¬ 
ferred to aa the December 1973 Affirmative 
Action Program). 

6. The December 1973 Affirmative Action 
Program was the only written program sub¬ 
mitted to the Government. 

6.. The December 1973 Affirmative Action 
Program Improperly combines for analysis 
various Job classes of dissimilar content, 
wage rates and opportunity under various 
EEO-1 categories. 

7. The utilization analysis contained in the 
December 1973 Affirmative Action Program 
contains an analysis of EEO-1 categories 
rather than an analysis of major Job classifi¬ 
cations (a job classification herein meaning 
one or a group of Jobs having similar con¬ 
tent, wage rate and opportunity). This doc¬ 
ument falls to contain or reflect separate 
analysis for minorities and females for each 
major Job classification with consideration 
of the appropriate availability factors listed 
In 41 CFR 60-2.11 (a) (1) and (2). Addition¬ 
ally. said instrument falls to contain or re¬ 
flect adequate consideration of the required 
availability factors contained in 41 CFR 60- 
2.11(a)(1) (lv), (v). and (vl) and 2) (111). 

(iv>. and (vl). 

8. The December 1973 Affirmative Action 
Program doe* not establish any goals in the 
Officials and Managers, Professional. Tech¬ 
nical and Sales Workers categories or any 
Job classification thereunder While acknowl¬ 
edging female underutilisation and indicat¬ 
ing anticipated expansion, this document 
falls to set any female goals in the Craftsmen 
category or any Job classification thereunder. 
The failure to establish goals In the forego¬ 
ing areas Is not supported by any detailed 
analysis or explanstion. Minority goals in the 
Office and Clerical. Craftsmen and Operatives 
categories and female goals in the Operative 
category are establish by EEO-1 category 
rather than by the required Job clarifica¬ 


tions, Additionally, this document falls to 
contain or reflect any consideration of an¬ 
ticipated turnover In establishing goals. Fi¬ 
nally, those few goals established in the De¬ 
cember 1973 Affirmative Action Program are 
not baaed on a proper utilization analysis. 

9 The December 1973 Affirmative Action 
Program does not contain or address the 
required provision* of 41 CFR 60-2.1 3(d). 
Identification of Problem Areas, and 41 CFR 
60-2.13(h). Compliance of Personnel policies 
and practices with the Bex Discrimination 
Guidelines (41 CFR 60-20). 

10. The December 1073 Affirmative Action 
Program does not contain a current reaffir¬ 
mation of Ingersoll’e policy statement. Addi¬ 
tionally. the policy statement contained in 
such program does not adequately address 
the implementing provisions of 41 CFR 
60-2.20. 

15. The foregoing document fails to pro¬ 
vide an adequate procedure for the dissemi¬ 
nation of policy (4i CFR 60-2.13(b) and 60- 
2 21). It also fails to assign sufficient line re¬ 
sponsibility for the effective Implementation 
of the contractor's Affirmative Action Pro¬ 
gram (41 CFR 60-2 13(c) and 41 CFR 60- 
2.22(b)). Additionally, such document does 
not contain adequate action oriented pro¬ 
grams designed to eliminate problems and 
attain goals and objectives (41 CFR 60- 
2.13(f) and 41 CFR 60 224). Fiually. Che 
document does not contain or reflect the 
design of a proper audit and reporting system 
to measure the effectiveness of the entire 
program. 

12. The December 1073 Affirmative Action 
Program bears no signature indicating In¬ 
gersoll *S adoption of that document aa its 
Affirmative Action Program. 

13. The Defense Supply Agency. Defense 
Contract Administration Service* Region, 
Chicago is responsible for monitoring Inger- 
soil s compliance with Executive Order 11246, 
as amended, and the Implementing rules and 
regulation* promulgated thereunder 

14 The Defense Supply Agency advised In- 
gervoll verbally and In writing that the De¬ 
cember 1973 Affirmative Action Program did 
not meet the requirement* ol 41 CFR 60-2 
and explained the reasons therefor. Addi¬ 
tionally, the Defense Supply Agency rendered 
detailed technical assistance and provided 
Ingersoll ample opportunity to comply with 
the equal opportunity provisions of it* con¬ 
tract. 

16. Under the equal opportunity provi¬ 
sion* of Contract N00600-74-C-0540 Ingersoll 
was required to develop a written Affirma¬ 
tive Action Program on or before 30 May 1974 
(said date being 120 day* after the effective 
date of such contract). Due to an inability 
to establish any existing Government con¬ 
tract other than N00600-74-C-0540. enforce¬ 
ment action, with respect to the deficiencies 
discovered in December 1973. were suspended 
and Ingersoll was rescheduled for a review 
In June 1974. 

10 Commencing June 1974 the company’s 
chief Executive Officer and Chairman of the 
Board. Mr. Rdson Oaylord. assumed all re¬ 
sponsibility and complete control with re¬ 
spect to Ingersoll’e Affirmative Action Pro¬ 
gram All contract* and communications by 
officials of DSA during June and July 1974 
were made exclusively with Mr. Gaylord. 

17. During June and July 1974 Mr Edson 
Oaylord Informed officials of DSA that the 
December 1973 Affirmative Action Program 
did not represent the company’s Affirmative 
Action Program and that the company wa* 
unwilling to comply with the requirement* 
Of 41 CFR 60-2. Additionally. Mr. Gaylord 
refused to permit access to personnel and 
payroll record* in connection with the June 
11. 1974 compliance review. 

18 Since the December 1973 Affirmative 
Action Program was not subsequently adopt¬ 


ed by the company the record establishes 
that Ingersoll did not have any written Af- 
‘ flrmaUve Action Program for the period of 
Contract NOO0OO 74-C-Q64O. 

19. Xngcrooll failed and refused to permit 
access to pertinent personnel and payroll 
records during a June 11, 1974 on-site review. 

20. The Defense Supply Agency accepted 
IiigmoU’s Affirmative Action Program* for 
the year* 1971, 1972 and 1973. 

21. On June 21. 1974. DSA. Defense Con¬ 
tract Administration Service* Region, Chi¬ 
cago. Issued a 'Show Cause" letter to Inger¬ 
soll Milling Machine Co. Said letter advised 
the company that Ingersoll was in non- 
compliance for a failure to develop an ac¬ 
ceptable written Affirmative Action Program 
far the period January 30. 1974 to January 
29. 1976 and for a failure to permit access to 
pemonuel and payroll records 

22. On January 30. 1976. the Director. De¬ 
fense Supply Agency notified Ingersoll of the 
proposed cancellation or termination of any 
existing Government contract* and subcon¬ 
tracts and proposed debarment of Ingersoll 
from future contract* and subcontract* with 
the U.a Government. This letter stated In 
part that Ingersoll was In violation of Execu¬ 
tive Order 11246 and the Implementing regu¬ 
lation* for a failure to have an acceptable 
Affirmative Action Program for the period 30 
January 1974 to 29 January 1975. a refusal 
to provide relevant personnel record* and 
refusal of technical assistance. 

coMn rsroNR or law 

1. Jurisdiction over the parties and the 
subject matter is proper under the provi¬ 
sions of Executive Order 11246. as amended, 
and the implementing rules and regulations 
of the Secretary of Labor. 

2 Under the provision* of Part II. Section 
201 of Executive Order 11246. as amended, 
the Secretary of Labor is directed and em¬ 
powered to adopt "such rules and regulations 
and l**ue orders os he deem* necessary and 
appropriate to achieve the purpose • • • of 
Part* U and III of the Order." Pursuant to 
such direction and authority the Secretary 
of Labor ha* adopted the Affirmative Action 
Program requirement* conlalncd in 41 CFR 
60-1.40(a) and 41 CFR Part 00-2. 

3. Under delegation of authority by the 
Office of Federal Contract* Compliance, the 
Defense Supply Agency ho* been charged 
with the responsibility of insuring that Fed¬ 
eral contractors and subcontractor* comply 
with the equal opportunity provisions of 
Government contract* and subcontract* and 
the implementing rule* and regulations of 
the Secretary of Labor. 

4. In accordance with the equal opportu¬ 
nity provision* of Contract NOO0OO-74-C- 
0640, Ingersoll was required to develop and 
adopt on or before 30 May 1974 a written 
Affirmative Action Program which met the 
requirement* of the provision* of 41 CFR 
60-2 In effect as the date of award of such 
contract Ingersoll failed to so adopt any 
written Affirmative Action Program during 
the period of performance of such contract. 
In reaching this conclusion the following 
circumstances were considered: 

a. The December 1973 Affirmative Action 
Program contains no signature indicating 
It* adoption. 

b. This document was rejected by Inger- 
noll’s Chief Executive Officer as the com¬ 
pany's Affirmative Action Program. 

c. No other document purporting to be the 
company’a written Affirmative Action Pro¬ 
gram was submitted to the Government. 

6. In any event, even if the December 1973 
Affirmative Action Program wa* considered 
as the Program far the period of perform¬ 
ance of the contract set forth herein, that 
Affirmative Action Program does not comply 
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with the requirement* of 41 CFR 60-1 40 and 
41 CFR 60-2 In the following respect: 9 

a. It does not meet the requirement of 
41 CFR 60-140 which provides that an Af¬ 
firmative Action Program must be signed 
by an executive omclal of the company. 

b. It does not contain or reflect a required 
analysis by major job classifications (1 e . one 
or a group of Jobe having similar content, 
wage rate and opportunity). It falls to pro¬ 
vide a required separate analysis for minor¬ 
ities and females by job classifications with 
considerations of the availability factors con¬ 
tained in 41 CFR 60-2.11 (a) (I) and (2). 
Additionally, It fails to contain or reflect any 
consideration of the availability factors of 
41 CFR 60-2 11(a) <l) (fir). <v). nnd (vi) and 
(2) 1111). (v).and (vi). 

c. It falls to establish goals In areas of 
acknowledged underutlllBation and antici¬ 
pated expansion. Such failure to so establish 
goals Is not supported by a detailed analysis 
or explanation as required by 41 CFR 60-2 - 
12<J>- With respect to the few goals set In 
the Affirmative Action Program they are not 
established by job classification or based 
on a proper identification of deficiencies (!.«.. 
a utilisation analysis meeting the provisions 
of 41 CFR 60-2.11 (a)). Additionally, the 
Affirmative Action Program does not contain 
or reflect any consideration of projected 
turnover In establishing goals. In view of the 
foregoing the December 1273 Affirmative Ac¬ 
tion Program does not meet the provisions 
of 41 CFR 60 2.12 and 60-2.13(e). 

d It falls to contain any provisions which 
address the required terms of 41 CFR 60- 
2.13(d). Identification of Problem Areas (de¬ 
ficiencies) by Organisational units and Job 
Classifications and 41 CFR 60-2.13(b). Com¬ 
pliance of Pol idea and Practices with the 
Sex Discrimination Guidelines 

e. It does not adequately address the pro- 
vlnions of 41 CFR 60 250. As such, this doc¬ 
ument does not meet the requirements of 
41 CFR 60-2.13<a). 

f. Subpart C of 41 CFR 60-2 provides vari¬ 
ous methods of Implementing the required 
ingredients of 41 CFR 60-2.13. In essence. 
It sets forth methods of insuring the effec¬ 
tive operation of an Affirmative Action Pro¬ 
gram Therefore, while not necessarily ex¬ 
pressed in mandatory terms, such methods 
may not be ignored, absent the substitution 
of reasonable alternative methods designed 
to effectively accomplish the same objectives. 
The document herein however falls to reflect 
the applicable Implementing regulations of 
Subpart C of 41 CFR 60-2 or present reason¬ 
able alternatives in addressing the provi¬ 
sions of 41 CFR 60-2 13 <b). (c). (f). (g). 
and (!)» 

6. Since they are ft primary source In de¬ 
termining contractor equal opportunity 
practices, personnel and payroll records are 
both relevant and necessary to the conduct 
of an equal opportunity compliance. Failure 
to permit access to such records violates the 
provisions of 41 CFR 60-1.43. IngersoU is In 
not)-compliance for a failure to provide ac¬ 
cess to such records during the June 11. 1974 
compliance review. 

7. Ingersoll was given substantial technical 
assistance and ample opportunity to comply. 
Ingeraoll* rejected such assistance and failed 
to comply. 

cmpkr 

Ingersoll Milling Machine Co. having been 
found in non-compliance with KxccutU'e Or- 


B Approval of an Affirmative Action Pro¬ 
gram at a prior point of time does not 
thereafter bind DSA to accept that Program 
with regard to future contracts. Thus, the 
prior approval might well have been errone¬ 
ous or the Program may not have received 
the In-depth review It warranted. 


der 11246, and Its Implementing rules and 
regulations. It la recommended that the fol¬ 
lowing Order be entered: 

Ordered, Pursuant to Section 202 of Execu¬ 
tive Order 11246. as amended, and 41 CFR 
60-1.26(b). that, with respect to Ingersoll 
Milling Machine Co., any and all existing 
United States Government contracts and 
subcontracts ore hereby cancelled and ter¬ 
minated and further, that Ingersoll Milling 
Machine Co. Is hereby declared Ineligible for 
further contracts and subcontract* with the 
United 8tat«s Government. 


Dated at Washington, D.C., January 6. 
1276. 


Sai.vatore J. Aaaioo, 
Administrative Law Judge, 


|FR Doc.77 23600 Filed 8-15-77;8:46 am) 


Occupational Safety and Health 
Administration 

COLORADO STATE STANDARDS 
Approval 

I. Background, Part 1953 of Title 29. 
Code of Federal Regulations, prescribes 
procedures under section 18 of the Oc¬ 
cupational Safety and Health Act of 
1970 (hereinafter called the Act) by 
which the Regional Administrator for 
Occupational Safety and Health (here¬ 
inafter called the Regional Administra¬ 
tor) under a delegation of authority 
from the Assistant Secretary of Labor for 
Occupational Safety and Health (herein¬ 
after called the Assistant Secretary), <29 
CFR 1953.4) will review and approve 
standards promulgated pursuant to a 
State plan which has been approved In 
accordance with section 18(c) of the Act 
and 29 CFR Part 1902. On September 12 . 
1973. notice was published in the FgnrsAL 
Register (38 FR 25172) of the approval 
of the Colorado plan and the adoption 
of Subpart M to Part 1952 containing 
the decision. 

The Colorado plan provides for the 
adoption of Federal standards as State 
standards after public hearings. Section 
1953.23(a) (2) of 29 CFR provides that 
whenever a Federal standard Is promul¬ 
gated or revised, the State must adopt 
or promulgate a standard or standard 
change which will make the State stand¬ 
ard at least as effective as the Federal 
standard or change within six months of 
the Federal promulgation or change. In 
response to Federal standard changes, 
the State has submitted by letter dated 
March 1. 1977. from Oregory M. Rogers. 
Director, Colorado Occupational Safety 
and Health, to Curtis A. Foster. Regional 
Administrator, ond Incorporated as part 
of the plan. State standards comparable 
to tho Telecommunications standard of 
29 CFR 1910.268 which was published in 
the Federal Register (40 FR 13436) on 
March 26. 1975. These standards, which 
are contained in Colorado Occupational 
Safety and Health Rules and Regulations 
for Oeneral Industry, were promulgated 
after hearings held on July 10. 1976, and 
by resolutions adopted by the Colorado 
Occupational Safety and Health Stand¬ 
ards Board on January 15. 1976, and be¬ 
came effective July 31. 1976. prusuant to 
section 8-11-104, Colorado Revised Sta¬ 
tues, 1973. 


IL Decision. Having reviewed the State 
submission In comparison with the Fed¬ 
eral standards, it has been determined 
that the State standards are at least as 
effective as the comparable Federal 
standards. In addition, the State stand¬ 
ards are more specific in one area and 
certain electrical utilities are not exempt 
from the requirements of the standards 
as they are under $ 1910.268(a) (2Mii> 
of the Federal standards. The Colorado 
Telecommunications standards apply to 
Installations under the exclusive con¬ 
trol of electric utilities used for the 
purpose of communications or metering, 
or for generation, control, transforma¬ 
tion. transmission, and distribution of 
electric energy, which are located in 
buildings used exclusively by the electric 
utilities for such purpose, or located out¬ 
doors on property owned or leased by the 
electric utilities or on public highways, 
streets, roads, etc., or outdoors by estab¬ 
lished rights on private property. The 
standards are hereby approved. 

HI. Location of supplement for inspec¬ 
tion and copying . A copy of the standards 
supplement, along with the approved 
plan, may be inspected and copied during 
normal business hours at the following 
locations: Office of the Regional Admin¬ 
istrator. Occupational Safety and Health 
Administration. Room 15010, Federal 
Building, 1961 Stout Street, Denver, Co¬ 
lorado 80294: Director. Colorado Occu¬ 
pational Safety and Health. 1313 Sher¬ 
man Street. Room 414, Denver. Colorado 
80203; and the Technical Data Center. 
Room S-6212, 200 Constitution Avenue 
NW„ Washington. D.C. 20210. 

IV. Public participation. Under 29 CFR 
19532(c). the Assistant Secretary may 
prescribe alternative procedures to ex¬ 
pedite the review process or for other 
good cause which may be consistent 
with applicable laws. The Assistant Sec¬ 
retary finds that good cause exists for 
not publishing the supplement to the 
Colorado State plan as a proposed change 
and making the Regional Administrator’s 
approval effective upon publication for 
the following reason: 

The standards were adopted In ac¬ 
cordance with the procedural require¬ 
ments of State law which included public 
comment, and further public participa¬ 
tion and notice would be unnecessary. 

The decision is effective August 16. 
1977. 

(Sec. 18. Pub. L 91-596. 84 Slat. 1603 (29 
U.8.C. 607).) 

Signed at Denver. Colorado, tills IOth 
day of June 1977. 

Curtis A. Foster. 

Regional Administrator . 

[FR Doc 77-23504 Filed 8l5-77;8:45 am) 


KENTUCKY STANDARDS 
Approval; Correction 

In FR Doc. 77-18866, appearing at page 
33814 on Friday. July 1.1977, the follow¬ 
ing sentences were inadvertently In¬ 
cluded and are hereby deleted: 
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1. The final sentence of the fourth 
paragraph of Background, which reads 
•’Section 1910.137 was amended by add¬ 
ing specifications for rubber protective 
equipment for electrical workers.” 

2. Paragraph 2(c). 

Signed at Atlanta, Georgia, this 8th 
day of August 1977. 

Donald E. Mackenzie. 

Regional Administrator ; 

|FR Doc 77-23506 Piled 8-I5-77;8:45 Am) 


OREGON STATE STANDARDS 
Intent to Reject 

1. Background. Part 1953 of Title 29, 
Code of Federal Regulations, prescribes 
procedures under section 18 of the Oc¬ 
cupational Safety and Health Act of 1970 
(29 U.S.C. 667) (hereinafter called the 
Act) by which the Regional Administra¬ 
tors for Occupational Safety and Health 
(hereinafter called Regional Adminis¬ 
trator) under a delegation of authority 
from the Assistant Secretary of Labor 
for Occupational Safety and Health 
(hereinafter called the Assistant Secre¬ 
tary) (29 CFR 1953.4) will review and 
approve standards promulgated pursuant 
to a State plan which has been approved 
In accordance with section 18(c) of the 
Act and 29 CFR Part 1902. On December 
28, 1972. notice was published In the 
Federal Register (37 FR 28628) of the 
approval of the Oregon plan and the 
adoption of Subpart D to Part 1952 con¬ 
taining the decision. The notice of Ap¬ 
proval of Revised Developmental Sched¬ 
ule was further published on April 1. 
1974, In the Federal Register <38 FR 
11881). 

The Oregon plan provides for the 
adoption of State standards which are at 
least as effective as comparable Federal 
standards promulgated under section 6 
of the Act. 29 CFR 1953.20 provides that 
“where any alteration in the Federal pro¬ 
gram could have an adverse impact on 
the 'at least as effective as* status of the 
8tatc program, a program change sup¬ 
plement to a State plan shall be re¬ 
quired.” 

By letter dated August 2. 1976 from M. 
Keith Wilson, Chairman. Oregon Work¬ 
men's Compensation Board to James W. 
Lake. Regional Administrator, Occupa¬ 
tional Safety and Health Administration, 
the State submitted a standard In re¬ 
sponse to Federal standard changes, 
comparable to 29 CFR 1928.51 Roll-Over 
Protective Structures (ROPS) for 
tractors Used In Agricultural Operations. 
Having reviewed the State submission 
in comparison with the Federal stand¬ 
ard. it appears that the State standard 
is not at least os effective as the compar¬ 
able Federal standard. Accordingly, un¬ 
der 29 CFR 1953.23(d)(2) rejection of 
the standard is currently at issue. 

2. Issue*. The State has adopted an ex¬ 
emption from the roll-over protective 
structure requirements for track-type 
agricultural tractors, which does not ap¬ 
pear in the corresponding OSHA stand¬ 


ard 29 CFR 1928.51 (b)(1) and (b)(5). 
The Oregon standard states: 

Oenexal RequiKkncNTS 

33-29-1 Agricultural tractor* manufactured 
after October 25. 1976. *hall meet the follow¬ 
ing requirements: 

(a) Roll-over protective structure. A roll¬ 
over protective *tructure (ROPS) shall be 
provided by the employer for each tractor op¬ 
erated by an employee: 

<b) Except as provided In Rule 33 29 6. 
ROPS used on wheel typo tractors shall meet 
the test and performance requirements of 
Rules 33-29-20 through 33-29 64. and ROPS 
used on track-type tractors shall meet the 
test and performance requirements of Rules 
34 21-8 through 34-21-21. 

33-29-6 Exempted uses. Rules 33 29-1 and 
33-29-3 do not apply to the following uses: 

(a) “Low proflle” tractors while they are 
used In orchards, vineyards or bop yards 
where the vertical clearance requirements 
would substantially interfere with normal 
operations, and while their use la Incidental 
to the work performed therein; 

(b) “Low profile” tractor* while used In¬ 
side a farm building or greenhouse In which 
the vertical clearance Is Insufficient to allow 
a ROPS equipped tractor to operate, and 
while their use is Incidental to the work per¬ 
formed therein; 

(c) Tractors while used with mounted 
equipment which Is incompatible with ROPS 
(eg. cornplckers, cotton strippers, vegetable 
pickers and fruit harvesters); 

<d) Track-type agricultural tractors whose 
overall width (as measured between the out¬ 
side edges of the tracks) is at least three 
time* the height of their rated center of 
gravity, and whose rated maximum speed in 
either forward or reverse is not greater than 
7 mph, when used only for tillage or harvest¬ 
ing operations and while their use is Incid¬ 
ental thereto, and which: 

(!) Does not Involve operating on slopes 
In excess of 40 degrees from horizontal, and 

(2) Does not Involve operating on piled 
crop products or residue, as for example, 
silage In stocks of pits, and. 

(3) Does not involve operating In close 
proxtmlty to irrigation ditches, or other ex¬ 
cavations more than two feet deep which 
contain slopes more than 40 degrees from 
the vertical. 

The Federal standard states: 

f 1928 51 


(b) General requirements. Agricultural 
tractors manufactured after October 25, 1976. 
shall meet the following requirements: 

(1) Roll-over protective structure. A roll¬ 
over protective structure (ROPS) shall be 
provided by the employer for each tractor 
operated by an employee. Except a* provided 
In paragraph (b)(5) of this section. ROPS 
used on wheel type tractors shall meet the 
test and performance requirements of 
I 1928 52 or f 1928.53 of this part or I 1928 - 
1002 of Part 1926. and ROPS used on track 
type tractors shall meet the test and per¬ 
formance requirements of | 1926.1001 of 
Part 1926. 


(5) Exempted uses. Paragraphs (b)(1) and 
(b) (2) of this section do not apply to the fol¬ 
lowing usee: 

(I) “Low profile” tractors while they are 
used In orchards, vineyards or hop yards 
where the vertical clearance requirements 
would substantially Interfere with normal 
operations, and while their use to Incidental 
to the work performed therein. 

(II) “Low proflle” tractors while used In¬ 
side a farm building or greenhouse In which 


the vertical clearance U Insufficient to allow 
a ROPS equipped tractor to operate, and 
while their use Is incidental to the work 
performed therein. 

(ill) Tractors while used with mounted 
equipment which Is Incompatible with ROPS 
(eg. cornplckent. cotton strippers, vegetable 
pickers and fruit harvesters). 

One of the issues raised at the public 
hearings that were held during the pro¬ 
mulgation process leading to adoption of 
the OSHA standard was the exemption of 
track-type tractors. Evidence presented 
at that time demonstrated that track- 
type tractors used in agriculture are. in¬ 
deed. subject to roll-over. (A more thor¬ 
ough discussion of this issue is found 
in 40 FR 18256 dated April 25. 1975.) 
Therefore, an exemption for track-type 
tractors was not included in the Federal 
standard. 

Based on the foregoing, the exemption 
of roll-over protective structures from 
these tractors is not considered to be at 
least as effective as the OSHA standard 
in that the absence of this overhead pro¬ 
tection exposes the tractor operator to 
death or serious physical harm In the 
event of a tractor roll-over. 

3. A copy of fhe supplement for in¬ 
spection and copying . A copy of the 
standards supplement, along with the 
approved plan, may be inspected and 
copied during the normal business hours 
at the following locations: Office of the 
Regional Administrator, Occupational 
Safety and Health Administration. Room 
6048, Federal Office Building. 909 First 
Avenue. Seattle. Washington 98174: 
Workmen's Compensation Board. Labor 
and Industrial Building Room 204. 
Salem. Oregon 97310; and the Technical 
Data Center, Room N-3620, 200 Consti¬ 
tution Avenue. N.W., Washington, D.C. 
20210. 

4. Public participation . Interested per¬ 
sons are hereby given until September 
12. 1977, In which to submit written data, 
views, and arguments concerning wheth¬ 
er the supplement should be approved 
or disapproved. Such submissions are to 
be addressed to the Regional Adminis¬ 
trator. Occupational Safety and Health 
Administration, Room 6048, Federal Of¬ 
fice Building. 909 First Avenue, Seattle. 
Washington 98174, where they will be 
available for inspection and copying. 

Any interested person may request an 
Informal hearing concerning the pro¬ 
posed supplement by filing particular¬ 
ized written objections with respect 
thereto within the time allowed for com¬ 
ments with the Regional Administrator. 
If the Regional Administrator finds that 
substantial objections are filed which re¬ 
late to the proposed rejection, an in¬ 
formal hearing on the subjects and issues 
shall be held. 

The Regional Administrator shall con¬ 
sider all relevant comments, arguments, 
and requests submitted in accordance 
with the notice and thereafter initiate 
further proceedings, if necessary. 

(Sec. 18. Pub. L. 91-806. 84 Stat. 1608. 29 
U.S.C. 667). 
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Signed at Seattle, Washington this 
12th day of April 1977. 

Richard L. Beks ton. 
Acting Regional Administrator, 
Occupational Safety and 
Health Administration . 

IKK DOC77-23599 Fllfrd 8 15-77.8 45 ami 


WASHINGTON STATE STANDARDS 
Intent to Refect 

1 Background . Part 1953 of Title 29, 
Code of Federal Regulations prescribes 
procedures under section 18 of the Oc¬ 
cupational Safety and Health Act of 1970 
(29 U.S.C. 807> (hereinafter called the 
Act > by which the Regional Administra¬ 
tors for Occupational Safety and Health 
(hereinafter called Regional Administra¬ 
tor* under a delegation of authority from 
the Assistant Secretary of Labor for Oc¬ 
cupational Safety and Health (herein¬ 
after called the Assistant Secretary) <29 
CPR 1953.4) will review and approve 
standards promulgated pursuant to a 
State plan which has been approved in 
accordance with section 18(c) of the Act 
and 29 CFR Part 1903. On January 18, 
1973. notice was published in the Federal 
Rxciste* (38 FR 2421) of the approval 
of the Washington State plan and the 
adoption of Subpart P to Part 1952 con¬ 
taining the decision. 

The Washington plan provides for the 
adoption of State standards which are at 
least as effective as comparable Federal 
standards promulgated under section 6 of 
the Act. 29 CFR 1953.20 provides that 
'♦where any alteration In the Federal pro¬ 
gram could have an adverse impact on 
the *at least as effective as* status of the 
State program, a program change supple¬ 
ment to a State plan shall be required/' 

By letter dated March 16, 1977 from 
partment of Labor and Industries. De¬ 
partment of Labor and Industries, to 
James W. Lake, Regional Administrator. 
Occupational Safety and Health Admin¬ 
istration. the State submitted a stand¬ 
ard in response to Federal standard 
changes, comparable to 29 CFR 1928.51, 
Roll-Over Protective Structures < ROPS) 
for Tractors Used in Agricultural Opera¬ 
tions. Having reviewed the State sub¬ 
mission in comparison with the Federal 
standard, it appears that the State 
standard is not at least as effective as 
the comparable Federal standard; there¬ 
fore. in accordance with 29 CFR 1953.23 
(d><2) rejection of lire standard is cur¬ 
rently at issue before the Regional Ad¬ 
ministrator. 

2 Issues. The State has adopted an 
exemption from the roll-over protective 
structure requirements for track-type 
agricultural tractors, which does not ap¬ 
pear in the corresponding OSHA stand¬ 
ard 29 CFR 1928.51(b)(1) and (b)(5). 

The Washington standard states: 

WAC 208 308 200 Roix-Ovm Pion cnvi 

Structure* I ROPS) ros tractor* Cscd ik 

AMUfarLTUtuu. Oi i muo»8 

General Requirements 

(1) Scope. Agricultural tractors manu¬ 
factured after October 25, 1978, ahall meet 
the requirement* in this section. 

1 2) Roll-over protective structure. A roll¬ 
over protective structure (ROPS) shall bo 


provided by the employer for each tractor 
operated by an employee. Except as provided 
in subsection (8) of this section. ROPS used 
on wheel-type tractors shall meet the tost 
and performance requirements of WAC 296- 
308-250 through WAC 298-308-25023 and 
ROPS used on track-type tractors shall meet 
the test and performance requirements of 
WAC 296-306-280 through WAC 296-300-270 
(See ROPS Design nhd Testing Criteria 
Addendum.) 

16 ) Exempted uses. Items (3) snd (3) of 
tills section do not apply to the following 
uses: 

(a) "Low profile" tractors while they are 
mod hi orch rd* vineyards or hop yards 
where the vertical clearance requirements 
would substantially interfere with normal 
operations, and while their use is incidental 
to the work performed therein 

(b) "Low profile* - tractors while used in¬ 
side a farm building or greenhouse In which 
the vertical clearance la Insufficient to allow 
a ROPS equipped tractor to operate, and 
while their use ts incidental to the work 
performed therein. 

ic) Tractors while used with mounted 
equipment which is Incompatible with 
ROPS (eg. corn pickers, cotton strippers, 
vegetable pickers, and fruit harvoftera.) 

(d) Tract-type agricultural tractors whone 
overall width (as measured between the out- 
»lde edges of the tracks) Is at least three 
times the height of their rated center of 
gravity, and whose rated maximum speed 
in either forward or reverse Is not greater 
than 7-miles per hour, when used only for 
Ullage or harvesting operations and while 
their use Is Incidental thereto, and which: 

(1) Does not Involve operating on slopes 
in excess of 40 degrees from horizontal. and 

fit) Does not Involve operating on slopes 
in excess of 40 degrees from horizontal, and 

(Ul) Does not Involve operating in close 
proximity to Irrigation ditches, streams or 
other excavations more than two (2) feet 
deep which contain aolpe* of more than 40 
degrees from borlaontal. 

The Federal (standard states: 

| 192851 

• • • • • 

(b) General requirements. Agricultural 
tractors manufactured after October 25. 1976. 
shall meet the following requirements: 

(1) Roll-over protective structure. A roll¬ 
over protective structure (ROPS) shall be 
provided by the employer for each tractor 
operated by an employee Except as provided 
In paragraph (b)(5) of this section. ROPS 
used on wheel type tractors shall meet the 
test and performance requirements of 
I 1728.52 or I 1928 53 or this port or I 1926- 
1002 of Fart 1926, and ROPS used on track 
trpe tractors shall meet the test and per¬ 
formance requirements of I 1926.1001 of 
Part 1928 

(5) Exempted uses Paragraphs (b)(1) and 
(b)(2) of this section do not apply to the 
following uses: 

(I) "Low profile" tractors while they are 
used In orchards, vineyard# or hop yards 
whero the vertical clearance require menu 
would substantially interfere with normal 
operations, and while their uao is Incidental 
to the work performed therein. 

(II) "Low profile" tractors while used in¬ 
side a farm building or greenhottse In which 
the vertical clearance Is insufficient to allow 
a ROPS equipped tractor to operate, and 
while their use Is Incidental to the work 
performed therein. 

(Ul) Tractors while used with mounted 
equipment which Is incompatible with ROPS 
(e g. complckers, cotton strippers, vegetable 
pickers, and fruit harvesters). 


One of the issue* raised at the public 
hearings that were held during the pro¬ 
mulgation process leading to adoption of 
the OSHA standard was the exemption 
of track-type tractors. Evidence pre¬ 
sented at that time demonstrated that 
track-type tractors used In agriculture 
are. indeed, subject to roll-over. (A more 
thorough discussion of this Issue is found 
In 40 FR 18250 dated April 25. 1975.) 
Therefore, an exemption for track-type 
tractors was not included in the Federal 
standard. 

Based on the foregoing, the exemption 
of roll-over protective structures from 
these tractors is not considered to be at 
least as effective a a the OSHA standard 
Ui that the abseuce of this overhead pro¬ 
tection exposes the tractor operator to 
death or serious physical harm in the 
event of a tractor roll-over. 

3. A copy of the supplement for in - 
spection and copying . A copy of the 
standards supplement, along with the 
approved plan, may be inspected and 
copied during the normal business hours 
at the following locations: Office of the 
Regional Administrator. Occupational 
Safety and Health Administration, Room 
6003. Federal Office Building. 909 First 
Avenue. Seattle. Washington 98174; De¬ 
partment of Labor and Industries. Gen¬ 
eral Administration Building. Olympia. 
Washington 98504; and the Technical 
Data Center, Room N3620. 200 Constitu¬ 
tion Avenue. N.W., Washington. D.C, 
20210. 

4. Public participation. Interested per¬ 
sons are hereby given until September 
15. 1977, In which to submit written 
data, views, and arguments concerning 
whether the supplement should be ap¬ 
proved or disapproved. Such submissions 
are to be addressed to the Regional Ad¬ 
ministrator. Occupational Safety and 
Health Administration, Room 6048. Fed¬ 
eral Office Building. 909 First Avenue. 
Seattle. Washington 98174, where they 
will be available for inspection and copy¬ 
ing. 

Any interested person may request an 
informal hearing concerning the pro¬ 
posed supplement by filing particularized 
written objects with respect thereto with¬ 
in the time allowed for comments with 
the Regional Administrator. If the Re¬ 
gional Administrator finds that substan¬ 
tial objections are filed which relate to 
the proposed rejection, an informal hear¬ 
ing on the subjects and issues shall be 
held. 

The Regional Administrator sliall con¬ 
sider all relevant comments, arguments, 
and requests submitted in accordance 
with the notice and thereafter initiate 
further proceedings, if necesary, 

(Sec. 18. Pub. L 91-596. M Sial. 1608. 29 
IL8.C.667.) 

Signed at Seattle, Washington this 
13th day of May 1977. 

Jack R. Jones. 

Acting Regional Administrator, 
Occupational Safety and 
Health Administration. 

| FR Doc.77-23597 Filed 8-15-77.8:45 am) 
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WASHINGTON STATE STANDARDS 
Intent to Reject 

1. Background. Part 1953 of Title 29, 
Code of Federal Regulations prescribes 
procedures under section 18 of the Occu¬ 
pational Safety and Health Act of 1970 
< hereinafter called the Act) by which 
the Regional Administrator for Occupa¬ 
tional Safety and Health (hereinafter 
called Regional Administrator) under a 
delegation of authority from the Assist¬ 
ant Secretary of Labor for Occupational 
Safety and Health (hereinafter called 
the Assistant Secretary! (29 CFR 1953.4) 
will review and approve standards prom¬ 
ulgated pursuant to a State plan which 
has been approved in accordance with 
section 18(c) of the Act and 29 CFR 
Part 1902. On January 26. 1973. notice 
was published in the Federal Register 
<38 FR 2421) of the approval of the 
Washington State plan and the adoption 
of Subpart P to Part 1952 containing the 
decision. 

The Washington plan provides for the 
adoption of State standards which are 
at least as effective as comparable Fed¬ 
eral standards promulgated under sec¬ 
tion 6 of the Act. 

Section 1952.123 of 8ubpart F sets 
forth the State's schedule for the adop¬ 
tion of at least as effective State stand¬ 
ards. By letter dated October 7, 1976. 
from John Hillier. Assistant Director, to 
James Lake. Regional Administrator, 
and incorporated as part of the plan, the 
State submitted State standards com¬ 
parable to 29 CFR Part 1926, as pub¬ 
lished in the Federal Register (39 FR 
22801) dated June 24. 1974. These stand¬ 
ards. which are contained in WAC 296 
Chapter 155 of the Washington Safety 
Standards for Construction, were prom¬ 
ulgated after public hearing held on 
February 19. 1976. 

Having reviewed the State submission 
in comparison with Federal standards, it 
appears that the State standards are not 
at least as effective as the comparable 
Federal stan dards . Therefore, in accord¬ 
ance with 29 CFR Part 1953. rejection of 
the State standard is currently at issue 
before the Regional Administrator. 

2. Issues . (a) The State has adopted 
in its General Requirements an original 
standard that is applicable to all types of 
scaffolds, except needle beam scaffolds 
and floats. A corresponding standard 
does not appear in the General Require¬ 
ments of the OS HA Construction Stand¬ 
ards. 

The Washington standard reads as 
follows: 

WAC 296-155-485( i) (e) Guardrails And 
Tocboarda OuArdralls and toe board ft shall be 
installed on all open sides and ends of plat¬ 
forms more than 10 feet above the ground 
or floor, except needle beam scaffold* and 
floats. The guardrail shall not be more than 
18 Inches from the edge of the outside plat¬ 
form plank on the outside face (opposite the 
building wall or structure except on plaster¬ 
er's and lather's scaffolds as permuted by 
WAC 296-155—485(18) 1). On the inside face 
(next to building or structure) the scaffold 
shall be sis dose to the building or structure 
as possible, but In no case shall the platform 
planks be more than 18 inches from the 


building or structure unless a standard 
guardrail is provided on the inside face of the 
scaffold. Scaffolds 4 feet to 10 feet in height, 
having a minimum horizontal dimension In 
either direction of less than 45 Inches, shall 
have standard guardrails and toe boards in¬ 
stalled on all open sides and ends of the 
scaffold platform. 

The OSHA standards which apply to 
the above situation read as follows: 

29 CFR 1926 451(a) (4). Guardrails and toe- 
boards shall be Installed on all open sides 
and ends of piAtforms more than 10 feet 
above the ground or floor, except needle 
beam scaffold and floats. Scaffolds 4 feet to 
10 feet in height, haTlng a minimum hori¬ 
zontal dimension in either direction of leas 
than 45 inches, shall have standard guard¬ 
rails installed on all open sides and ends of 
the plAtform. 

Section 1926.502(b) defines floor open¬ 
ing as— 

“An opening measuring 12 Inches or more 
in its least dimension In any floor, roof, or 
platform through which persons may faU/* 

Section 1926.500(b)(1) states: 

"Floor openings shall be guarded by a 
standard railing and toe boards or cover.* • •“ 

A review of the State standard indi¬ 
cates that 18-inch platform openings are 
permitted before a guardrail is required 
between the outside vertical scaffold 
members and the edge of the outside 
plank of the scaffold platform and be¬ 
tween the building wall and the edge of 
the inner plank of the scaffold platform. 
The 08HA standards do not allow un¬ 
guarded openings in the scaffold plat¬ 
form over 12 Inches to prevent employees 
or objects from falling. 

The adoption of tills original State 
standard is not considered at least as 
effective as the OSHA standard in pre¬ 
venting employees or objects from fall¬ 
ing through these platform openings 
which can cause death or serious physi¬ 
cal harm to employees engaged in con¬ 
struction employment. 

(b) The State has adopted an original 
scaffold guardrail standard for the plas¬ 
tering and lathing industry that is ap¬ 
plicable to plasterers' and lathers' 
tubular welder frame scaffolds. A cor¬ 
responding standard does not appear in 
the OSHA Construction Standards. 

The Washington standard reads as 
follows: 

WAC 296-156-485(18) (I) Plasterers’ and 
Lathers’ Tubular Welded Frame Scaffolds. 

The outside face (opposite the building 
wall) of the scaffold shall be fully cross- 
braced with a horizontal continuous guard¬ 
rail attached to the lower crocs-brace lock 
pins. (See Figure J-l.) (Note: Figure J~1 
permits the variable height cross diagonal 
bracing to act as a guardrail with an added 
member as a mldrali.) 

The general OSHA standard which 
applies to this situation reads as follows: 

29 CFR 1926 451(a)(5). Guardrails shall 
be 2 x 4-Inches, or the equivalent, approxi¬ 
mately 42 Inches high, with a mldrali. when 
required. Supports shall be at Intervals not 
to exceed 8 feet. Toeboords shall be a min¬ 
imum of 4 Inches In height. 

A review of Figure J-l of the State 
standard indicates that tubular metal 
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cross (X) bracing is a permissible sub¬ 
stitute for a standard guardrail when 
augmented with a horizontal continuous 
midrail (guardrail). Toeboards arc not 
required. 

The adoption of this original State 
standard with its procedure of providing 
employee protection, as indicated in 
Figure J-l. by allowing the variable 
height cross diagonal bracing to act as 


a guardrail, with an added member as a 
mldrail is considered not at least as ef¬ 
fective as the OSHA guardrail standard 
29 CFR 1926.45Ka> (5) In that the re¬ 
quired approximate height of 42 inches 
for the top rail is not maintained the 
full distance between the vertical sup¬ 
ports and is in fact reduced to approxi¬ 
mately 20 inches at the lowest points. 


(c> The State has adopted an original 
scaffold platform standard for the plas¬ 
tering and lathing industry that is appli¬ 
cable to plasterers’ and lathers* tubular 
welded frame scaffolds. A corresponding 
standard does not appear in the OSHA 
Construction Standards. 

The Washington standard reads as 
follows: 

WAC 296-156 465(18) <k) and (1) Plas¬ 
terer*' and Lather* Tubular Welded Frame 
Scaffold*. 

(k) The outrigger plank nhall be no more 
than 18 inches from the finished wall. 

(l) The scaffold platform shall be planked 
to leave no more than a 22 Inch maximum 
opening between the outsldo plank and the 
outside vertical member of the scaffold 
frame. (See Figure J-2.) 

The comparable OSHA standard reads 
as follows: 

29 CKR 192G.451 < at (4). Guardrail* and 
toeboards shall be Installed on all open aides 
and ends of platforms more than 10 feet 
above the ground or floor. 

Section 1926.502(b) defines floor open¬ 
ing a*— 

"An opening measuring 12 Inches or more 
in its least dimension in any floor, roof, or 
platform through which person* may fall.*' 

Section 1926.500'b> (1) states: 

"Floor openings shall be guarded by a 
standard railing and toeboards or cover. 

• • 

A review of the State standard indi¬ 
cates that a platform opening up to 22 
inches wide, between the outside vertical 
scaffold members and the edge of the 
outside plank of the scaffold platform, 
and another floor opening up to 18 inches 
wide, between the building wall and the 
edge of the inner plank of the scaffold 
platform, are permitted before a guard¬ 
rail is required. 

The adoption of this original State 
standard fas not considered to be at least 
as effective as the OSHA standard which 
limit i floor openings to 12 inches in order 
to prevent employees or objects from 
falling through these platforms opening 
which can cause death or serious injury 
to employees engaged in the plastering 
or lathing industry. 

id> The State has inserted a “Note” 
after their standard WAC 29G-155-18< 1 > 
that Is applicable to scaffolds which are 
three frames high or less. A correspond¬ 
ing note docs not appear in the com¬ 
parable OSHA Construction Standards. 
The Note reads aa follows: 

The scaffold frame may be utilized to 
travel from one working level to another 
working level, provided the scaffold fa) of the 
type typified In Figure J-2. 

Comparable OSHA standards read as 
follows: 

29 CFR 1926 461(a) (13). An accena ladder 
or equivalent safe access shall be provided. 


FIGURE J I 

WELDED TUBULAR SCAFFOLD 
Flastercrs-Lalliers 



BACK BRACE DETAH 


V 
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29 CFR 1026.460(a) (1). General Require¬ 
ment*: (I) Except where either permanent 
or temporary utatrway* or nullable ramps or 
runway* are provided, ladder* described In 
this subpart shall be used to give safe ac¬ 
cess to nil elevation*. 

29 CFR 1926.450(a) (5), Fixed ladders shall 
be In accordance with the provisions of the 
American National Standards Institute. A 
14-3-1956 Safety Code for Fixed Ladder*. 

The ANSI standard, A 14.3-1956. 
Safety Code for Fixed Ladders, requires a 
minimum distance of 16 inches between 
the side rails of fixed ladders and n maxi¬ 
mum spacing of 12 inches from center 
line to center line of the ladder rungs. 


A review of the State "Note" and Fig¬ 
ure J-2 indicates that the scaffold frame, 
which appears to have a rung spacing of 
nearly twice that required by the 06HA 
standards, and a distance between the 
side rails of approximately one-half of 
that required by the OS HA standards, 
provides in its rung design unnaturally 
high steps and deficient footing which 
can cause employees to lose their footing 
resulting in falls. 

The adoption of the State "Note" is not 
considered at least os effective as the 
OSHA standards in preventing employee 
falls that could result in death or serious 
injury. 


FIGURE J-2 

V,ELDED TUnULAIt SCAFFOLD 
Piastcrs-Lathcrs 



3. A copy of the supplement for in¬ 
spection and copying. A copy of the 
standards supplement, along with the 
approved plan, may be inspected and 
copied during the normal business hours 
at the following locations: Office of the 
Regional Administrator, Occupational 
Safety and Health Administration, Room 
6048. Federal Office Building. 909 First 
Avenue, Seattle, Wash. 9817-*; Depart¬ 
ment of Labor and Industries. General 
Administration Building, Olympia, 
Wash. 98504; and the Technical Data 
Center. Room N3620, 200 Constitution 
Avenue NW.. Washington. D.C. 20210. 

4. Public participation. Interested per¬ 
sons are hereby given until September 
15,1977, In which to submit written data, 
views, and arguments concerning wheth¬ 
er the supplement should be approved. 
Such submissions are to be addressed to 
the Regional Administrator. Occupa¬ 
tional 8afety and Health Administration, 
Room 6048, Federal Office Building, 909 
First Avenue, Seattle, Wash. 98173, 
where they will be available for inspec¬ 
tion and copying. 

Any Interested person may request an 
informal hearing concerning the pro¬ 
posed supplement by filing particularized 
written objections with respect thereto 
within the time allowed for comments 
with the Regional Administrator. If the 
Regional Administrator finds that sub¬ 
stantial objections are filed which relate 
to the proposed rejection, an Informal 
hearing on the subjects and issues shall 
be held. 

The Regional Administrator shall con¬ 
sider all relevant comments, arguments, 
and requests submitted In accordance 
with the notice and thereafter initiate 
further proceedings, if necessary. 

(Sec. 18. Pub. L. 91-696. 84 8tat. 1608. 29 
U.S.C. 667). 

Signed at Seattle, Wash., tills 27th day 
of April 1977. 

Jack R. Junks. 

Acting Regional Administra¬ 
tor, Occupational Safety and 
Health Administration. 

[PR Doc.77-23598 Filed 6-18-77;**45 amj 


NATIONAL SCIENCE FOUNDATION 

ADVISORY COMMITTEE FOR MINORITY 
PROGRAMS IN SCIENCE EDUCATION 

Meeting 

In accordance with the Federal Ad¬ 
visory Committee Act, Pub. L. 92-163, 
the National Science Foundation an¬ 
nounces the following meeting: 

NAME: Advisory Committee for Minor¬ 
ity Programs in Science Education. 
DATE: September 1-2, 1977. 

TIME: 9:00 a.m. each day. 

PLACE: Room 651, 5225 Wisconsin Ave¬ 
nue NW., Washington, D.C. 
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TYPE OP MEETING: Open. 

CONTACT PERSON: 

Ms. Fran Watts. Staff Assistant. Sci¬ 
ence Education Directorate, National 

Science Foundation. Room W-600, 

Washington. D.C. 20550. 

SUMMARY MINUTES: May be obtained 
from the Committee Management Co¬ 
ordination Staff, Division of Personnel 
and Management. National Science 
Foundation, Room 248, Washington. 
D.C. 20550. 

PURPOSE OF ADVISORY COMMIT¬ 
TEE: To assist In the evaluation and 
assessment of activities within the Mi¬ 
nority Centers for Graduate Education 
Program and other ethnic minority- 
focused Foundation programs. 

AGENDA: 

September 1 

Statu* of FY 1078 Budget for Science Edu¬ 
cation. 

Plans for New Minorities Fellowship Pro¬ 
gram- 

Resource Center for Science and Engineer¬ 
ing Program Development 

Priority areui where New Programs should 
be developed. 

Need to Increase Emphasis on Support of 
Engineering Projects. 

September 2 

Mechanlsm(s) for Providing Released 
Time for Minority Faculty. 

Results of Study of Fellowships Programs 
Application Evaluation Process. 

Consideration of Recommendations that 
Address Separate Problems of the Various 
Minority Groups. 

M. Rebecca Winkler. 

Acting Committee 
Management Officer. 

August 10. 1977. 

(FB Doc.77-23527 Filed 8-15-77:8:46 ami 

OFFICE OF MANAGEMENT AND 
BUDGET 

CLEARANCE OF REPORTS 
List of Requests 

The following is a lint of requests for 
clearance of reports intended for use in 
collecting information from the public 
received by the Office of Management 
and Budget on August fi. 1977 <44 USC 
3509). The purpose of publishing this list 
In the Federal Register is to Inform the 
public. 

The list includes the title of each re¬ 
quest received: the name of the agency 
sponsoring the proposed collection of in¬ 
formation; the agency form number f8> ( 
if applicable; the frequency with which 
the information is proposed to be col¬ 
lected; the name of the reviewer or re¬ 
viewing division within OMB, and an in¬ 
dication of who will be the respondents 
to the proposed collection. 

Requests for extension which appear 
to raise no significant issues are to be 
approved after brief notice thru this re¬ 
lease. 

Further information about the items 
on this daily list may be obtained from 
the Clearance Office. Office of Manage¬ 
ment and Budget. Washington. D.C. 
20503 <202-395-45291. or from the re¬ 
viewer listed. 


Niw Forms 

VmOUNS ADM INSTITUTION 

Followup to Holder on Intent to Foreclose— 
LCS: 

25-8801. on occasion, loan holders, Warren 
Topellua, 395 5872. 

DEPARTMENT OP LABOR 

Employment and Training Admin latratlon: 

National Program for Selected Population 
Segments Study. MT-282. single time, 
participant* In DOL job training pro¬ 
grams. Strasscr. A.. 305-5887. 

DEPARTMENT OP TRANSPORTATION 

Federal Highway Administration: 

State Motor Vehicle Registration Fee* and 
Other Receipts, Initial Distribution by 
Collecting agencies, PR -588. annually. 50 
States. District of Columbia. Puerto Rico, 
Guam. American Samoa. Strasscr. A.. 
305-5887. 

Revisions 

DEPARTMENT OP LABOR 

Employment and Training Administration: 

National Longitudinal Surveys, Survey of 
Work Experience of Young Women—1975 
Questionnaire and Advance Letter. LOT- 
481. LOT-483, annually, women between 
the age* of 14 and 24 In 1958. Straaser, A.. 
395-5887. 

Extensions 

DEPARTMENT OP COMMERCE 

Bureau of Census: 

Vending machines (coin operated). MA- 
35U. annually, manufacturing establish¬ 
ments. Marsha Traynham, 395-4589. 

Velma Baldwin. 
Assistant to the Director 

for Administration. 

|FR Doc.77 23625 Filed 8-15-77;8*45 am| 


SUSQUEHANNA RIVER BASIN 
COMMISSION 

SOUTH HARRISBURG LOCAL FLOOD 
PROTECTION PROJECT 

Public Meeting 

The Susquehanna River Basin Com¬ 
mission and UB. Army Corps of Engi¬ 
neers, Baltimore District, will hold a 
Joint public meeting to receive public re¬ 
action and comment on the proposed 
local hood protection project for South 
Harrisburg. Dauphin County. F*a. The 
meeting will be held on September 6. 
1977. beginning at 7:00 p.m. in the Col¬ 
lege Center, Harrisburg Area Community 
College, 3300 Cameron Street, Harris¬ 
burg. Pa. 

Designed to mitigate Agnes flood flows, 
the proposed project’s main features are 
as follows: 

(1) A wall, beginning at high ground just 
south of ChPRtnut Street, that would run 
hou tiiward along the north aide of Second 
Street to high ground at the Junction of 
Paxton and 8©cond Streets. From the high 
ground at Paxton Street, the wall would run 
along the riverside of the electrical substa¬ 
tion. then south along the railroad pacing 
behind the ehlpoke area to the southern 
edge of 1-83 Then, the wall would run west¬ 
ward to the riverfront levee. 

(2) A levee that would begin where the 
wall end* and run south along the Susque¬ 
hanna River to near the southern limits of 
Harrisburg: then inland to high ground near 
the Intersection of Cameron and Elliot 
Streets. 


(3) Channel improvements to Paxton 
Creek that would extend from Wildwood 
Lake to Paxton 8treet. At Paxton Street, the 
flows would be diverted from the natural 
channel to a point south of 1-83. crossing 
under the Penn Central Railroad tracks and 
then into the Susquehanna River. The ex¬ 
isting channel from Paxton Street to Hem¬ 
lock Street would be upgraded. 

(4) A small detention reservoir that would 
be built at Asylum Run. This dry-dam would 
reduce flood flow's into Paxton Creek. 

Recreational improvements would be 
part of the proposed project. The recrea¬ 
tion features Include work at the Asylum 
Run Detention Reservoir and continua¬ 
tion of the riverfront part along the 
levee south of 1-83. Based on current 
price8, the overall project construction 
cost is estimated at $129.8 million. The 
non-Federal share would be $20.2 million. 

The project description is available 
from either the SRBC located at 5012 
Lenker Street, Mochanicsburg, Pa. 17055 
or the Corps’ office at P.O. Box 1715, 
Baltimore and Charles Streets, Balti¬ 
more. Md. 21203. 

The SRBC will review the testimony 
received at this meeting as part of its 
evaluation of the proposed project for 
possible inclusion In the Commission's 
Comprehensive Plan. Additionally, it & 
findings and recommendations will bo 
Included in the Corps’ report in connec¬ 
tion with any request for authorization 
of the project. 

All interested government agencies 
and citizens are urged to attend. 

Robert J. Bielo. 

Executive Director. 

|FR Doc 77-23552 Plied 8-15-77; 8 :45 am) 


DEPARTMENT OF THE TREASURY 

Customs Service 

|T D, 77 200: Customs Delegation Order 
No. 1 (Rev. 1) amended| 

PERFORMANCE OF FUNCTIONS IN 
CUSTOMS SERVICE 

Delegation of Authority 

AGENCY: United States Customs Serv¬ 
ice. Department of the Treasury. 

ACTION: Notice. 

SUMMARY: This document amends a 
Customs delegation order by delegating 
authority to make certain decisions un¬ 
der the Freedom of Information and Pri¬ 
vacy Acts. The Commissioner of Castoms 
is delegating this authority to enable 
Customs to respond more promptly to 
requests under those Acts. 

EFFECTIVE DATE: August 16, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Steven I. Pinter, Chief. Freedom of 
Information and Privacy Branch, Of¬ 
fice of Regulations and Rulings, U.S. 
Customs Service. 1301 Constitution 
Avenue. N.W., Washington, D.C. 20229 
<202-566-8467*. 

SUPPLEMENTARY INFORMATION : 
Under $ 103.3 of the Customs Regula¬ 
tions (19 CFR 103.3) and Appendix C. 
Subpart A. Part 1 of the Treasury De¬ 
partment Regulations <31 CFR Part 1), 
the Director. Classification and Value 
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Division, may grant requests for records 
under the Freedom of Information Act 
<5 U.S.C. 552) that are directed to Cus¬ 
toms Service Headquarters. Those regu¬ 
lations also provide that the Assistant 
Commissioner, Office of Regulations and 
Rulings. Is the official authorized to deny 
such requests. Due to a reassignment of 
functions within the Office of Regula¬ 
tions and Rulings and a desire to respond 
more promptly to requests for informa¬ 
tion. the Commissioner of Customs has 
determined that the Director. Entry Pro¬ 
cedures and Penalties Division, should 
be authorized to grant or deny those 
requests. 

Under Appendix C, Subpart C, 31 CFR 
Part 1, the Director. Entry Procedures 
and Penalties Division, may grant re¬ 
quests made under the Privacy Act (5 
U.S.C. 552a ) that are directed to Cus¬ 
toms Service Headquarters. That Appen¬ 
dix also provides that the Assistant Com¬ 
missioner, Office of Regulations and 
Rulings, is the official authorized to deny 
such requests. The Commissioner of Cus¬ 
toms has determined that authorizing 
the Director, Entry Procedures and Pen¬ 
alties Division, to both grant and deny 
requests made under the Privacy Act 
that are directed to Customs Service 
Headquarters will enable Customs to re¬ 
spond more promptly to such requests. 

Under section 103.5 of the Customs 
Regulations (19 CFR 103.5) and Appen¬ 
dix C. Subpart A, 31 CFR Part 1. the 
Commissioner of Customs will decide all 
appeals of denials of requests under the 
Freedom of Information Act. Under Ap¬ 
pendix C. Subpart C, 31 CFR Part 1. the 
Commissioner will also decide all appeals 
of denials of requests to amend records 
under the Privacy Act. The Commis¬ 
sioner lias determined that, to expedite 
the administrative review of such de¬ 
nials, the authority to decide appeals un¬ 
der the Freedom of Information and 
Privacy Acts should be delegated to the 
Assistant Commissioner. Office of Rogu- 
la* cns ar.d Rulings. 

Inasmuch as this rule relates solely to 
agency organization, procedure, or prac¬ 
tice, notice and public procedure thereon 
are unnecessary and good cause exists 
for dispensing with a delayed effective 
date under 5 U.8.C. 553. 

This delegation is made under the au¬ 
thority given to the Commission of Cus¬ 
toms by Treasury Department Order No. 
165, Revised (TD. 53654, 19 FR 7241 >. 
as amended. 

Conforming amendments to the regu¬ 
lations that are affected by this delega¬ 
tion will be orcoared 

Drafting Information 

The principal author of this document 
was Richard M. Belanger. Attorney. Reg¬ 
ulations and Legal Publications Division 
of the Office of Regulations and Rulings. 
United States Customs Service. However, 
personnel from other offices of the Cus¬ 
toms Service participated in developing 
the document, both on matters of sub¬ 
stance and style. 


Amendment to Delegation Order 

Customs Delegation Order No. 1 (Re¬ 
vision 1) (TD. 69-126. 34 FR 8208). as 
amended, is amended as set forth below: 

Paragraph A is amended to read os 
follows: 

A. Assistant Commissioner of Customs, 
Office of Regulations and Rulings: 

Decisions with respect to any claim 
(including claim for liquidated dam¬ 
ages). fine, or penalty (including for¬ 
feiture) now delegated to the Commis¬ 
sioner of Customs by paragraph (h) of 
Treasury Department Order No. 165. Re¬ 
vised, as amended, (supra), decisions 
with respect to appeals from denials of 
requests for Information under 5 U.S.C. 
552, decisions with respect to appeals 
from denials of requests for amendment 
of records under 5 U.S.C. 552a, decisions 
denying or approving requests for exten¬ 
sion of the time for the submission of 
comments on proposed amendments to 
the Customs Regulations, and decisions 
and functions relating to all matters In 
which authority also is delegated by this 
Order to the Director, Classification and 
Value Division, the Director, Entry Pro¬ 
cedures and Penalties Division, and the 
Director. Carriers, Drawback and Bonds 
Division. 

• • • • • 

(b) Director. Entry Procedures and 
Penalties Division: 

( 1 ) • • • 

( 2 ) • • • 

(3) Decisions denying or approving re¬ 
quests under 5 U.S.C, 552 and 5 U S.C. 
552a. 

(4) All other decisions in matters aris¬ 
ing under provisions of law administered 
in the Entry Procedures and Penalties 
Division. 


G. R. Dickerson. 
Acting Commissioner of Customs. 
(FR Doc.77 23564 Filed 8-15-77:8:45 nm] 


Office of the Secretary 

ADVISORY COMMITTEE ON REFORM OF 
THE INTERNATIONAL MONETARY SYSTEM 

Meeting 

Notice is hereby given that the Ad¬ 
visory Committee on Reform of the In¬ 
ternational Monetary System will meet 
at the Treasury Department on Septem¬ 
ber 22. 1977. 

The meeting is called in order to ob¬ 
tain the opinions of the participants in 
the Advisory Committee regarding inter¬ 
national monetary questions to be dis¬ 
cussed at the annual meeting of the 
Board of Governors of the International 
Monetary’ Fund on September 26-30 and 
the related meeting of the Interim Com¬ 
mittee of the Board of Governors. 

A determination as required by Sec¬ 
tion 10(d) of the Federal Advisory Com¬ 
mittee Act (Pub. L. 92-463) has been 
made that this meeting is for the pur¬ 
pose of considering matters falling with¬ 
in the exemption to public disclosure set 


for In 5 U.S.C. 552b(c>(l) and that the 
public interest requires such meeting be 
closed to public participation. 

Any comment or Inquiry with respect 
to this notice can be addressed to Don¬ 
ald Syvrud. Director. Office of Interna¬ 
tional Monetary Affairs. US. Depart¬ 
ment of the Treasury. Washington. D.C. 
20220.(202) 566-5365. 

Dated: August 9. 1977. 

Anthony M. Solomon. 

Under Secretary 
for Monetary Affairs. 

|FR Doc.77 23530 Filed 8-16-77:8 45 ani] 


RAILWAY TRACK MAINTENANCE 
EQUIPMENT FROM AUSTRIA 

Antidumping Determination of Sales at 
Less Than Fair Value 

AGENCY: U.8. Treasury Department. 

ACTION: Determination of Sales at Less 
Than Fair Value. 

SUMMARY: This notice is to advise the 
public that an antidumping investiga¬ 
tion has resulted in a determination that 
railway track maintenance equipment 
from Austria is being sold at less than 
fair value under the Antidumping Act. 
(Sales at less than fair value generally 
occur when the price of merchandise for 
exportation to the United States is less 
than the price of such or similar mer¬ 
chandise sold in the home market or to 
third countries.) This case is being re¬ 
ferred to the United States International 
Trade Commission for a determination 
concerning possible injury to an indus¬ 
try in the United States. 

EFFECTIVE DATE: August 16, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

David Mueller. Operations Officer, U.8. 
Customs Service. Office of Operations, 
Duty Assessment Division, Technical 
Branch. 1301 Constitution Avenue 
NW.. Washington. DC. 20229. tele¬ 
phone 202-566-5492. 

S UPPLEMENT AR Y INFORMATION: 
Information was received in proper form 
on September 23 and October 1, 1976. 
from counsels acting on behalf of the 
Kershaw Manufacturing Company. Inc., 
Montgomery. Alabama, and Tamper. 
Inc., Columbia. South Carolina, respec¬ 
tively, Indicating that railway track 
maintenance equipment from Austria 
was being sold at less than fair value, 
within the meaning of the Antidumping 
Act, 1921, as amended (19 U.8 C. 160 et 
seq.) (referred to in this notice as “the 
Act"). This information was the subject 
of a “Notice of Reopening of Discon¬ 
tinued Investigation*' which was pub¬ 
lished in the Federal Register of No¬ 
vember 1, 1976 (41 FR 47970-71). 

A “Withholding of Appraisement No¬ 
tice" issued by the Secretary of the 
Treasury was published In the Federal 
Register of May 10. 1977 ( 42 FR 23672>. 
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Determination or Salks at Less Tuan 
Fair Value 

I hereby determine that, for the rea- 
sous stated below, railway trade mainte¬ 
nance equipment Is being or Is likely to 
be sold at less than fair value within the 
meaning of the section 201(a) of the Act 

oa uj&c. 

Statement or Reasons on Which This 
Determination Is Based 

The reasons and bases for the above 
determination arc as follows: 

a Scope of the investigation.. It Appears 
that All import* of the subject merchandise 
from Austria were manufactured by Pliuwer 
and Theurer. Lin*. Austria. Therefore, inves¬ 
tigation was limited to thi* manufacturer. 

b. Basis of Comparison. For the purposes 
of considering whether the merchandise In 
question U being, or is likely to be. sold at 
left* than fair value within the meaning of 
the Act, the proper basis of comparison la 
between exporter's sales price and the third 
country price of such or nUnliar merchandise 
or the constructed value of such merchan¬ 
dise. as appropriate. 

Exporter's sales price, as defined in section 
304 of the Act (19 US.C. 163). was used since 
all export sales are made to a related pur¬ 
chaser in the United States which in turn 
sells to unrelated purchaser* Third country 
price, as defined In I 153.3, Cuutomn Regula¬ 
tion* (19 CTFR 163.3). was used since such 
or similar merchandise is not sold In the 
home market In sufficient quantities to pro¬ 
vide a basis of comparison for fair value pur¬ 
poses. Constructed value, as defined In sec¬ 
tion 206 of the Act (19 U.8.C. 166) was used 
in those instances where there were no sales 
of such or similar merchandise In the home 
market or to third countries 

In accordance with I 163.31(b), Customs 
Regulations (19 CFR 153.31 <b)). pricing in¬ 
formation was obtained concerning sales to 
the United States and to appropriate third 
countries during the period March 1. through 
December 31. 1976. as well as appropriate 
constructed value information. 

c. Exporter's Sale* Price. For the purpose 
of this determination of sale* at less than 
fair value, exporter's sales price has been 
calculated on the basis or the price to unre¬ 
lated United States customers, with deduc¬ 
tions for ocean freight, insurance. Inland 
freight, brokerage and handling charges and 
U.S. customs duties. Deductions have a!*o 
been made for cash and quantity discounts, 
and for selling and warranty expenses, as 
appropriate. 

d. Third Country Price*. For the purpose 
of this determination of sales at leas than 
fair value, the third country price has been 
calculated based upon the ex-works or de¬ 
livered price to unrelated customers in Italy, 
Canada and Egypt, as appropriate. Deduc¬ 
tions were made for Inland and ocean freight. 
Insurance, handling charges and bank and 
stamp tax fees, os appropriate. Adjustment 
for quantity discount* were also made. In 
accordance with 1 153.9(b). Custom* Regu¬ 
lations (19 CFR 163.9(b)) In accordance 
with | 163.10, Customs Regulations (19 CFR 
163.10 k adjustment was also made for war¬ 
ranty expenses applicable to third country 
sales, as appropriate. 

Adjustment was claimed, und er 4 163.10 
<b|. Customs Regulations (19 CFR 1S3.10 
(b)). for commissions incurred In connec¬ 
tion with sales to third countries Commis¬ 
sions Incurred via-a-v to unrelated agents 


have been adjusted. Adjustments for com- 
missions incurred vis-a-vis related persona 
have been dtoallowod. aa such commissions 
represent an Intra-company transfer. 

Claims have been made for adjustment for 
selling expense* In third country markets, 
under | 153.10. Customs Regulations (19 CPR 
163.10). These claims have been denied be¬ 
cause vanned information has not been re¬ 
ceived documenting actual selling expenses 
related to the sale of the particular merchan¬ 
dise under consideration in Individual third 
countries. Section 153 10(b). Custom* Regu¬ 
lations (19 CFR 153.10(b)) permits allow¬ 
ance only for actual selling expenses 

Claims have been made for difference* in 
merchandise sold tn the United States and to 
third countries. These claims have been al¬ 
lowed to the extent that such differences, 
based upon material and labor coat differen¬ 
tials, have been document ed S ection 16311. 
Customs Regulations (19 CFR 153.11) pro¬ 
vides that in comparing the exporter's *ales 
price with the selling price for exportation 
to third cot in trie* in Die case of similar mer¬ 
chandise. due allowance shall be made for 
differences In the merchandise. Section 
i53.il further provide* that. In determining 
the allowance for such differences, the Sec¬ 
retary shall be guided primarily by differ¬ 
ences In cost of manufacture. The term “cost 
of manufacture" doe* not include general 
selling and administrative expense* nor pro¬ 
fit. That term docs include the costs of ma¬ 
terials and direct labor, for which adjust¬ 
ments have been made. Since no evidence 
has been presented In tho instant case with 
respect to direct factory overhead costa, no 
adjustments for such costs have been made. 

(e) Constructed Value. For the purposes 
ot this determination, constructed value has 
been calculated on the basis of the sum of 
the coat of material* and of fabrication of 
the mcrchandlae. an amount for general ex¬ 
penses and profit related to the manufacture 
and sale ot merchandise of the aame general 
class or kind as the merchandise under con¬ 
sideration. and the cost of All container* and 
covering* used to pack the merchandise ready 
for shipment to the United State*. 

* f. Result* of Fair Value Comparisons. Using 
the above criteria, exporter s salee price was 
found to be lower than the third country 
price, or constructed value, as appropriate, 
of such or similar merchandise. Comparisons 
were made on approximately 83 percent of 
the merchandise sold to the United States 
during the Investigative period. Margin* 
were found, ranging from 5 to 42 percent on 
approximately 75 percent of the sale* com¬ 
pared. The weighted average margin oo those 
sale* on which margin* were found was ap¬ 
proximately 32 percent. 

The Secretary has provided an oppor¬ 
tunity to known interested persona to 
present written and oral views pursuant 
to 1 153.40, Customs Regulations < 19 CFR 
153.40). 

The United States International Trade 
Commission to being advised of this de¬ 
termination. 

This determination is being published 
pursuant to section 201 <d> of the Act 
(19 U.S.C. 160(d)). 

HrmiT C. Stockell. Jr,. 
Acting General Counsel 

August 10. 1977. 

[FR Doc77-23536 Filed 6 16 77:6 45 arnf 
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VETERANS ADMINISTRATION 

ADVISORY COMMITTEE ON STRUCTURAL 
SAFETY OF VETERANS ADMINISTRA¬ 
TION FACILITIES 

Meeting 

The Veterans Administration gives no¬ 
tice pursuant to Public Law 92-463 that 
a meeting of the Advisory Committee on 
Structural Safety of Veterans Adminis¬ 
tration Facilities will be held in Room 
442 at the Veterans Administration Cen¬ 
tral Office. 811 Vermont Avenue NW.. 
Washington. D.C. on September 23. 1977 
at 10 a m. The Committee members will 
review Veterans Administration con¬ 
struction standards and criteria relating 


These meetings will be for the purpose 
of evaluating the scientific merit of re¬ 
search conducted in each specialty by 
Veterans Administration investigators 
working in Veterans Administration 
hospitals and clinics. 

The meetings will be open to the pub¬ 
lic up to the seating capacity of the 
rooms at the start of each meeting to 
discuss the general status of the pro¬ 
gram. In accordance with the provision 
set forth in section 552b(c)<6>. title 5. 
United States Code, all of the Merit Re¬ 
view Board meetings will be closed to the 
public after approximately one-half 
hour from the start, for the review, dis¬ 
cussion and evaluation of initial, and 
renewal research projects. 

The closed portion of the meetings in¬ 
volve: discussion, examination, reference 
to. and oral review of site visits, staff 
and consultant critiques of research pro¬ 
tocols, and similar documents which are 
exempt from disclosure under the Inter¬ 
agency memoranda exemption (exemp¬ 
tion <6)> to section 552b(c)<6) of title 
5. United States Code. The portion of the 
meeting which necessitates examination 
of these documents will be closed to pre- 


to fire, earthquake, and other disaster 
resistant construction. 

The meeting will be open to the public 
up to the seating capacity of the room. 
Because of the limited seating capacity, 
it will be necessary for those wishing to 
attend to contact Mr. James Letter, Di¬ 
rector, Civil Engineering Service, Office 
of Construction, Veterans Administra¬ 
tion Central Office (phone 202-389- 
2868 >, prior to September 21, 1977. 

Dated: August 10,1977. 

Max Cleland. 

Administrator . 

[PR Doc 77-23*46 Filed 8-6-77:8:45 am) 


vent Inadvertent disclosure of these ex¬ 
empt records. 

Because of the limited seating ca¬ 
pacity of the rooms, those who plan to 
attend should contact Jane 8. Schulte, 
Ph. D.. Chief. Program Development and 
Review Division, Medical Research Serv¬ 
ice. Veterans Administration. Washing¬ 
ton, DC.. <202) 389-5065 at least five 
days prior to each meeting. Minutes of 
the meeting and rosters of the members 
of the Boards may be obtained from this 
source. 

Dated: August 10, 1977. 

Max Cleland. 

Administrator . 

|FR Doc.77-23504 Filed 8-15-77:8:45 am) 

INTERSTATE COMMERCE 
COMMISSION 

(Notloe No. 450] 

ASSIGNMENT OF HEARINGS 

August 11,1977. 

Cases assigned for hearing, postpone¬ 
ment, cancellation or oral argument ap¬ 
pear below and will be published only 


once. This list contains prospective as¬ 
signments only and does not include 
cases previously assigned hearing dates. 
The hearings will be on the issues as 
presently reflected in the Official Docket 
of the Commission. An attempt will be 
mado to publish notices of cancellation 
of hearings as promptly as possible, but 
interested parties should take appropri¬ 
ate steps to insure that they are notified 
of cancellation or postponements of hear¬ 
ings In which they are interested. 

MC 141563. Robert E. Moore Common Carrier 
Application now being assigned October 
12, 1977 (8 days), at Oroensboro. N.C.. In a 
hearing room to be later designated. 

MC 142712, Jerry Paul, d.b.a. Jerry Paul 
Trucking, now being assigned October 18. 
1977 (4 days), at Santa Fe. N. Me*., In a 
hearing room to be later designated. 

MC 135236 (Sub-No. 17), Logan Trucking. 
Inc., now being assigned October 3. 1977 
(1 week), at New York. N.Y., In a hearing 
room to be later designated. 

MC 87730 (Sub-No 27). R. W. Bo/el Transfer, 
Inc., now being assigned November 16. 1977, 
at the Offices of the Interstate Commerce 
Commission in Washington. D C. 

MC 4405 (Sub-No. 555), Dearlers Transit. 
Inc., now being assigned November 30. 
1977, at the Offices of the Interstate Com¬ 
merce Commission In Washington, D.C. 

MC 112288 (Sub-No. 14). Yarborough Trans¬ 
fer Co., now being as*i?ned November 16. 
1977, at the Offices of the Interstate Com¬ 
merce Commission in Washington, D.C. 
MC 9859 (Sub-No 4), Kane Transfer Co., now 
assigned September 26. 1977. at Salisbury. 
Md. has been postponed to October 3. 
1977. (4 days), at the Old Federal Savings 
and Loan Bank. 306 Carroll Street. Salis¬ 
bury. Md. 

MC 142880. Victor Ismaet Marquez, now as¬ 
signed October 3. 1077. at Miami. Fla., will 
bo held in Tax Court Room. 1524 Federal 
Building. 51 Southwest Ftrst Avenue 
MC 107107 (Sub-452). Alterman Transport 
Lines, Inc., now assigned October 4. 1977, 
at Miami. Fla., will be held in Tax Court 
Room. 1524 Federal Building, 51 Southwest 
First Avenue. 

MC121489 (Sub-No. 12), Nebraska-Iowa Ex¬ 
press. Inc- now being assigned Novem¬ 
ber 28. 1977 (3 weeks), at Denver. Colo., 
in a hearing room to be later designated. 
MC 119619 (Sub-No 96), Distributors Service 
Co., now assigned September 7. 1977. at 
Chicago, Ill., will be held In room 1319. 
Everett McKinley Dlrksen Bldg, Chicago. 

MC 138469 (8ub-No. 30). Donco Carriers, Inc . 
now assigned September 7, 1977 at Chicago, 
Ill., will be held in room 1310, Everett Mc¬ 
Kinley Dlrksen Bldg-, Chicago. HI, 

MC 113855 (Sub-No. 364), International 
Transport, Inc., now assigned Septem¬ 
ber 8. 1977. at Chicago. Ill,, will be held 
In room 1819. Everett McKinley Dlrksen 
Bldg., Chicago, Ill. 

MC 51146 (Sub-No. 479). Schneider Trans¬ 
port. Inc . MC 114457 (Sub-No. 276), Dart 
Transit Co. MC 114457 (8ub-No. 287). Dart 
Transit Co.. MC 126276 (Sub-No. 161). Fast 
Motor Service. Inc.. MC 118989 (Sub-No. 
145), Container Transit, Inc., and MC 2860 
(Sub-No. 159). National Freight, Inc., now 
assigned September 12. 1977. at Chicago, 
Ill, will be held In room 1319. Everett Mc¬ 
Kinley Dlrksen Bldg., Chicago. 111. 

MC 108053 (Sub-No. 135), Little Audrey** 
Transportation Co, Inc., now assigned 
September 14. 1977, at Chicago. III., will be 
held In room 1319, Everett McKinley Dirk- 
sen Bldg.. Chicago. Ill. 

H. G. Homme. Jr., 
Acting Secretary . 
|FR Doc.77-23571 Filed 8-15-77:8:45 am) 


MEDICAL RESEARCH SERVICE MERIT REVIEW BOARDS 
Notice of Meetings 

The Veterans Administration gives notice pursuant to Pub. L. 92-463 of meetings 
of the following Merit Review* Boards. 


Merit Review Board 


Pont 


Tinvo 


Location 


Cardiovascular studies... 

Do... 

Nephrology. ... 

AlooholUm and dru* dependence 
(clinical pharmacology). 

Respiration.. 


Aug.29, 1977 7:30 to 11 p.m.Potomac Hoorn, The Lee Home. 1 

Aug. 30. 1V77 *30am. to i p.iu... Do, 

Sept-12, 1977.do. Do. 

Sept. 29,1977.do.. Do. 


.do.. 


Boole •deuce*-*.... 

Do.. 

Oncology. 

Hematology. 

GwtiMtitirolngy.. 
Behavioral science. 

Do. 

Immunology_ 

I>o. 

Endocrinology -... 

Ncurnbiology. 

Do. 

Infectious < 


Bnrigry., 


. Sept. 23,1977 
. fiept. 24,1977 
. Sept. 3fl, 1977 
Sept. .V, 1977 
Oct. *» 1977 

.do.. 

Oct. 4. 1977 

......do.. 

Oct. \ 1977 
Oct,6, 1977 

.do.. 

Oct. 7. 1977 
Oct. 9, 1977 

Oct. 19, 1977 
Oct. 20. 1977 


_ do. . Conference Parlor No. 2*4, Sheraton- 

O’Hara Motor UoteL* 

7to 11 p.in . The few House. 

A a.m. to 5 p.m . . Do. 

A:»a.m, to 5 p.m... Da. 

.do.. Do. 

.do. Room AIT, V* A Central Office.* 

2 to II pm . The Lee House. 

630am. to5p.m... Do. 

- - Do. 

i » t. 

Do. 

Do. 

_MH Do, 

.do. . . Loin* Suite, Americana Hotel.* 

7:30 to II p.m . Mustang Room, Dallas Hilton. 1 

6 am. to 4 p.m. Do. 


7:30 to || p.m. 
9S0a.ro. to 5 p.m... 

.do... 

. 630 to 11 p.m. 

SUM am. to 5 pm... 


1 Tho Low How*. Vttb and L 8U. NW Washington, D.C. 20008. 

* Sheraton-OTIore Motor Hotel, 6K10 North Mannheim Rd., Chicago. Ill, 00018. 

* VA Central Office, 810 Vermont Avc. NW,. Washington, D.C. 20430. 

• Americana Hotel, 7th Ave. at &3d fit.. Now York City 10U19. 

• Dallas Hilton. 1914 Commerce St., Dallas, Tex. 7520L 
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lHo. 36509) 

EXPERIMENTAL PIGGYBACK TRAIN 
SERVICE 

Joint Petition; Order 

Present: Dole W. Hardin, Commis¬ 
sioner, to whom this matter has been 
assigned for action thereon. 

By petition filed May 13. 1977, the 
Chicago, Milwaukee, St. Paul and Pacific 
Railroad Co. c Milwaukee» and Unit- 
Trainship, Inc., <UTI) seek an order 
declaring the lawfulness of the proposed 
innovative service described in their peti¬ 
tion or a finding of exemption under 
section 12fO (b) of the Interstate Com¬ 
merce Act. Replies were filed June 9, 
1977, by the Burlington Northern. Inc., 
and June 13. 1977, by the Union Pacific 
Railroad Co. 

The Milwaukee and UTI propose to es¬ 
tablish dedicated non-stop piggyback 
train service on a round-trip basis with' 
established mutually agreed upon sched¬ 
ules and subject to existing railroad rates 
applicable on Freight. All Kinds, be¬ 
tween Chicago, 111., on the one hund and 
Seattle/Tacoma. Wash , and Washing - 
ton Portland. Oreg., on the other. UTI. 
acting in the capacity of a broker, con¬ 
tractually undertakes to provide the Mil¬ 
waukee with a minimum of 60 loaded or 
empty trailers or containers three times 
a week in each direction. In return for 
the guarantee of a minimum Axed 
amount of revenue for each 60 unit train. 
UTI receives a commission equal to 10 
percent of the applicable tariff rate ap¬ 
plying to the revenue traffic carried by 
the Milwaukee pursuant to the agree¬ 
ment. UTI receives 20 percent of the 
tariff rate for revenue traffic offered but 
not accommodated by the Milwaukee, 
excluding empty imits tendered by UTI 
to satisfy minimum guarantees. In ad¬ 
dition to promoting traffic UTI will pre¬ 
pare a comprehensive manifest for the 
Milwaukee and take over billing and col¬ 
lecting. Each Monday the Milwaukee will 
submit a statement of charges and UTI 
will undertake to remit payment within 
the specified period less its compensa¬ 
tion and credit for each unit not accom¬ 
modated and for failure to accommodate 
units. 

The Milwaukee on its part agrees to 
provide and control all rail services nec¬ 
essary to accommodate traffic generated 
by UTI in accordance with the terms of 
the agreement. It will pay penalties for 
its failure to accommodate the agreed 
upon level of generated traffic, and it will 
retain sole liability for traffic tendered 
to it through the agreement that is lost, 
damaged, stolen or delayed. 

Because of the novelty of the experi¬ 
mental proposal, interested persons are 
urged to participate in the development 
of a record in this proceeding. All state¬ 
ments should address the underlying 
lawfulness of the proposal with respect 
to the applicable provisions of the Inter¬ 
state Commerce Act. 49 U3.C. 1 et aeq., 
the Elkins Act. 49 U &JC. 41(1). and 
such issues as (1) the status of UTI, (2) 
whether the proposal constitutes a spe¬ 
cial service such as would require tariff 


publication, and (3) the penalty aspect 
of the agreement. 

It is ordered: Pursuant to section 5*e 1 
of the Administrative Procedure Act, 5 
U.S.C. 554 <e> . and in the exercise of 
the Commission's sound discretion 
thereunder, this petition for a declara¬ 
tory order is granted to determine the 
lawfulness of the proposed arrangement 
between petitioners. 

Petitioners, the Burlington Northern 
Inc., and the Union Pacific Railroad Co. 
are made parties to this proceeding. All 
other persons desiring to participate 
shall make such fact known by notify¬ 
ing the Office of Proceedings, Room 5342. 
Interstate Commerce Commission. 
Washington. D.C. 20423, on or before 
September 5, 1977. As soon as practicable 
the Commission will serve a list of the 
names and addresses of all persons whom 
service of statements under the Commis¬ 
sion's modified procedure shall be made 
and the schedule to be followed. 

A copy of this order shall be served 
upon petitioners, the Burlington North¬ 
ern Inc., and the Union Pacific. Copies 
shall also be deposited in the Office of 
the Secretary. Interstate Commerce 
Commission, Washington, D.C.. and 
given to the public along with a copy of 
the petition and the attached draft 
agreement by delivery’ to the Director. 
Office of the Federal Register for publi¬ 
cation. 

Dated at Washington, D.C. this 27th 
day of July 1977. 

By the Commission, Commissioner 
Hardin. 

H. G. Homme, Jr.. 

Acting Secretary. 

Bxroxx the 

ijcmarrsT* Coantruc x Commission 

Petition of Chicago. Milwaukee. St. Paul 
and Pacific Railroad Co. and Unit-Trainiihip, 
Inc for an Order declaring the lawfulness 
of or a finding of exemption for a proponed 
experimental piggyback train service. 

Docket Ho. 36590 

Filed: May 12. 1977. 

Prrmox 

Come now the Chicago. Milwaukee. St. 
Paul and Pacific Railroad Co. «Railroad) and 
t/ntt-Trainahlp. Inc. (UTI) pursuant to Rule 
103 of the Interstate Commerce Commission 
General Rule* of Practice and Section 554(e) 
of tike Administrative Procedure Act. 15 
U.S.C. ft 554(e) and jointly petition your 
Commission for an Order declaring the law¬ 
fulness of the proponed wvtce described 
herein or for a finding of exemption under 
Section 12( 1) lb) of the Interstate Commerce 
Act based on the following facta and for the 
following reason*: 

THE r«OPOfiXD SEKVXCX AK.RANCKUCNT rRESENTS 

a VKtocni order unity roe innovation in 

RAU* TRANSPORTATION SERVICE* 

Petitioner. Chicago. Milwaukee. St. Paul 
and Pacific Railroad Co., la a common car¬ 
rier by railroad subject to Part I of the Inter¬ 
state Commerce Act. Petitioner Unit-Train - 
ship, Inc. Is a broker of rail transportation 
services, not subject to Port I of the Act and 
holding no Commission authority under any 
Part of the Act. 

Pursuant to a proposed formal Agreement 
between Petitioners (draft Agreement at¬ 
tached as Appendix A) an innovative experi¬ 


mental transportation service Is proposed to 
bo inaugurated between Chicago and the Pa¬ 
cific Horthwest. It is contemplated that ac¬ 
tive operations could commence within 60 
days from the receipt of the order requested 
by this Petition. 

Under the basic term* of the proposed 
Agreement. UTI will employ 1U expertise to 
secure to the Railroad, freight frame moving 
on the Railroad's Freight All Kind* rates east 
and westbound in an amount sufficient to 
load 30 railroad flatcars, each with two loaded 
or empty trailers or containers, three times a 
week in each direction between the Rail¬ 
road's Bensenvlllc Yard. Illinois and the Rail¬ 
road's Black River Yard. Washington, on mu¬ 
tually agreed upon schedule*. For Its port, 
the Railroad will provide such trains, motive 
power, cars and crews as are necessary to 
handle the traffic generated by UTI and 
maintain the agreed terminal-to-terminal 
schedules. The Railroad agrees to accept for 
loading, only such traffic as identified and 
designated by UTI for transportation In such 
trains. For this service. UTI guarantees to 
the Railroad, a minimum fixed amount of 
revenue for each 60 unit shipment As the 
sole compensation for Its services, UTT will 
receive a commission from the Railroad equal 
to ten percent of the applicable tariff rate 
applying to the revenue traffic carried by 
the Railroad pursuant to the Agreement with 
UTI and twenty percent of the tariff rate 
for revenue traffic offered to the Railroad 
by UTI which the Railroad 1* unable to ac¬ 
commodate for transportation. UTI, how¬ 
ever. la not entitled to any compensation 
based on empty trailers or containers ten¬ 
dered by UTI to satisfy UTT’t minimum 
guarantees. In the event that the Railroad 
on any occasion u unable to fully perform 
except for causes beyond ita control, credit* 
will be allowed to OTT according to a 
schedule to be specified In the Agreement 
and. such credits may bo deducted by UTI 
in payment of the Railroad's invoices. 

As a measure of protection for the Rail¬ 
road** incurrence of start-up costs In con¬ 
nection with providing this service. UTI will 
post with the Railroad lta performance bond 
at an amount to be determined which rep¬ 
resents the amount of the Railroad** fluids 
that are committed and expended for the 
exclusive purpose of Initiating this service. 

The innovativeness or this experimental 
service is matched by the simplicity of Us 
operation. It la contemplated by Petitioners 
that the facilities of this service will be avail¬ 
able by contract with UTI too the full spec¬ 
trum of the shipping public. Including man¬ 
ufacturers. consolidators, freight forwarders, 
shipper's agents, over-the-road trucker*, 
steamship Unea. individual customers, etc. 
UTI will provide the Railroad with a list of 
ail such shippers which through contract 
with UTI are to utilise this service. 

Prior to the scheduled departure time, 
the Railroad will assemble the required num¬ 
ber of empty flatcar* along with sufficient 
motive power and crews. The shipper or his 
designated cartage company delivers the 
trailer or container and prernw the Bine 
of Lading or waybills prepared by the shipper 
or his age art, to the Railroad at the piggy¬ 
back checkpoint The Railroads weights and 
inspection crew will Instruct the driver to 
drop the trailer or container at a location 
which the Railroad designates. Thereafter, 
any movement within the railroad yard and 
the actual loading onto the flatcars will be 
performed by railroad directed personnel. At 
or before the time each train is dispatched. 
UTI wit! submit to the Railroad a compre¬ 
hensive manifest which wltf include: (1| the 
name and address of the beneficial owner 
of each trailer or container on the train. (2) 
the total loading weight of each trailer or 
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container on the train, end <3» the tariff 
reference including the applicable rate* and 
chargee for each shipment on the train, and 
(4) the name of the entity to which each 
trailer or container on the train may be re¬ 
leased upon the arrival of the train at the 
opposite terminal. 

At the scheduled lime, the train departs 
and proceeds to Its destination non-stop ex¬ 
cept far necessary servicing and crew and 
equipment changes and in accordance with 
the agreed operating schedule. Upon arrival 
at destination, all handling and movement 
of the trailers or containers U accomplished 
by railroad personnel. As at origin, the ship¬ 
per makes hl« own arrangements for pick-up 
and delivery service. 

un will bill its customers within 48 hours 
after the trailer or container is released at 
destination. Under the express terms of the 
proposed Agreement, each Monday the Rail¬ 
road will submit to UT1 a statement of its 
charges and UTI will remit within a specified 
number of days, the amount shown on the 
Railroad's statement less UTfs compe ns at ion 
and less any credits for units not accom¬ 
modated or for failure to accommodate by 
tho Railroad. 

The potential addltlohal revenue generated 
by this proposed service will assist the Rail¬ 
road In Us contlnuthg efforts to strengthen 
Its financial and competitive position. As the 
President of the Milwaukee Rood recently 
testified In another proceeding before this 
Commission: 

“Milwaukee Road, as a functioning railroad 
system Is currently adversely afiocted In its 
ability to perform due to a lack of generation 
of sufficient revenue to support its plant. 
This lack of sufficient Income combined with 
large plant has compelled the Imposition of 
budgetary oontraints that hinder accom¬ 
plishment of necessary maintenance of both 
track structure and rolling stock To perform 
well for the customer, the railroad must pro¬ 
vide consistent service, both in providing 
suitablo cars and in got ting the shipper's 
goods over the rood to destination or to con¬ 
nections within a Umespan suitable to the 
shipper. In part, this Inability to perform 
consistently to the shipper’s satisfaction has 
caused the Milwaukee Road to be at a dis¬ 
ability In tho competitive struggle with other 
railroads where other conditions are equal, 
and with its truck and bargo competition.” 
PX>. No. 21478 (8ub-No. 4) Prepared Testi¬ 
mony of Worthington L. Smith, page 2. vol¬ 
ume l of prepared testimony to Application. 
November 30. 1978. 

Petitioners believe that operation of the 
proposed service present* a unique oppor¬ 
tunity to generate additional revenue to the 
Railroad as well as providing a practical 
means of offering a consistent service to the 
shipping public. Under the proposed arrange¬ 
ment. the Railroad is guaranteed a minimum 
amount of revenue but as traffic under the 
service increases, so will the revenue derived 
from It. As discussed above. UTI has agreed 
to collect ail charges from shippers who use 
the servloe, and theu forward the appropriate 
amount to the Railroad within u specified 
number or days, thus relieving the Rsilroad 
of collecting individually from the shippers 
and thus Improving the Railroad's cash flow. 
Furthermore, every time * train moves under 
this service it carries 100% payloads thereby 
maximizing the Railroad’s utilisation of Its 
equipment and optimising productivity. 
These factors permit the Railroad to guaran¬ 
tee availability of sufficient equipment and 
operation according to agreed schedules thus 
providing the consistency of service contem¬ 
plated by Petitioners. 


uhdkx tub rsoroscn amvior asean crMENT 
TUX usual sssroMsxatLmxs arrwrrN bail- 

KOAD AND Slitrru KXXAIX VtSTUALLY US¬ 


As becomes readily apparent from an anal¬ 
ysis of the terms of the proposed Agree¬ 
ment and Its Intended operation described 
above, the unique limited involvement of 
UTI permits shippers to benefit from the 
guaranteed service provided for under the 
proposed Agreement and yet the luma! re¬ 
sponsibilities between the Railroad and the 
shipper remain virtually unaffected. Por ex¬ 
ample. under the proposal, shippers perform 
their own loading, counting and sealing at 
their own location* and make their own ar¬ 
rangementa with the Railroad or with a local 
cartage company of their own choosing for 
pick-up and delivery service at origin and 
destination. Shippers or their agents have the 
responsibility of preparing their own Bills of 
Lading and submitting them directly to the 
Railroad. All movements of trailers or con¬ 
tainers within the railroad yard and all load¬ 
ing and unloading of railroad owned or 
leased flatcars is performed by railroad per¬ 
sonnel. Under the express terms of the pro¬ 
posed Agreement, while the shipments are 
in the possession of the Railroad. UTI has no 
liability to the shipper of the traffic tendered 
to tho Railroad for lost, stolen, damaged or 
delayed shipments or for damage to the trail¬ 
ers or container*- Any claims that may arise 
are settled between the Railroad and the 
shipper directly In short, the Railroad takes 
full responsibility for the entire shipment. 
The movement of the train Itself throughout 
the entire length of the trip between termi¬ 
nals is at all times solely under the control, 
management and operation of the Railroad 
by tu own employees. 

Finally, involvement of UTI does not affect 
or alter any rules or regulations now in effect 
between shipper and railroad under piggy¬ 
back plans. IT 1 , 2 , IT7 and IV- Moat significant¬ 
ly, movement of all traffic encompassed by 
this service is according to applicable rates 
and charges on Freight, all kinds between 
Chicago and Seattle/Tacoma, Washington 
and Portland. Oregon, currently published 
In tariffs on file with the Commission Once 
a shipper has entered a contract with UTI. 
the only significant difference from the usual 
shipper'carrier relationship is that such 
shipper will pay UTI for the service rather 
than paying the Railroad directly. 

tm as a broke* or son. transportation sarv- 

ICKS ts WOT SKOUT.ATTO BY THE TNTTBSTATX 

COMMERCE ACT 

Consideration of the foregoing factors re¬ 
veals, Petitioners believe, that tho status of 
UTI regarding the proposed rail service is 
unique to Part I of the Interstate Commerce 
Act. 

For example, the function of UTI is not 
included In the term “common carrier” In 
Part X. Section 1(3) (a) of the Act: 

“The term 'common carrier* as used in this 
part shall include all pipe-line companies; 
express companies; sleeping-car companies; 
and all persons, natural or artificial, engaged 
in such transportation as aforesaid as com¬ 
mon carriers for hire.” 40 U3.C. I l(3(a). 

Under the proposal. UTI doe* not engage 
In the transportatio n of property as a com¬ 
mon carrier for hire. UTI docs not hold lUelf 
out to the public as a common carrier. UTI 
does not own or operate a common carrier 
by railroad nor does It own. lease or other¬ 
wise control any trains, railroad can*, tracks 
or other rail transportation equipment. Un¬ 
der the proposed service Agreement, the Rail¬ 


road performs all the physical acts of trans¬ 
portation and controls the movement of all 
trains and rail equipment. 

Nor la the status of UTI properly that of a 
shipper or shipper's agent. Under the pro¬ 
posal. UTI will not ship goods under Its own 
name. All shipments tendered to the Rail¬ 
road pursuant to the Agreement will be 
owned by others UTI will not prepare any 
of the paperwork required for transporting 
the goods, nor will It give shipping Instruc¬ 
tions nor sign Bills of Lading. Its customers 
have the full responsibility for prepa ring 
their own Bills or Lading. Furthermore. UTI 
does not act on behalf of a particular shipper 
or group of shippers when dealing with the 
Railroad. All customers of UTI must deal di¬ 
rectly with the Railroad when utilizing the 
guaranteed service, with the exception of 
payment which is made directly to UTI. In 
short, at all times UTI deals with both Its 
customers and the Railroad as an independ¬ 
ent contractor. 

Finally, the status of UTI Is clearly not 
that of a “freight forwarder’* as that term Is 
defined in Part IV. Section 402<a)(6) of the 
Act: “The term ‘freight forwarder’ means any 
person which fotherwise than aa a carrier 
subject to part I. II. or III of this Act) bolds 
itself out to the general public as a common 
carrier to transport or provide transporta¬ 
tion of property, or any class or classes of 
property, for compensation. In Interstate 
commerce, and which. In the ordinary and 
usual course of its undertaking, (A) assem¬ 
ble* and consolidates or provides for assem¬ 
bling and consolidating shipments of such 
property, and perform* or provide* for the 
performance of break-bulk and distributing 
operations with respect to such consolidated 
shipments, and < B) assume* responsibility 
for the transportation of such property from 
point of receipt to point of destination, and 
tC) utilizes, for the whole or any part of the 
transportation of such shipments, the serv¬ 
ice* of * carrier or carriers subject to part I* 
II. or HI of this Act.” 49 Ui*.C. i 1002(a) (6). 

Notably absent from the proposed arrange¬ 
ment la the assumption of responsibility for 
the transportation of property from point of 
receipt to point of destination. Under the ex¬ 
press terms of the Agreement, full responsi¬ 
bility Tor the shipment will remain with the 
Railroad. Of course. UTI holds no freight for¬ 
warder authority from this Commission. 

Rather, the status of UTI Is more akin to 
that of a “broker” of rail transportation 
service. It shall be acting as the Ratlroad’s 
“super salesman.” Brokers, as defined in Part 
FI of the Act, require authority to conduct 
their operations In connection with motor 
carrier transportation. However, there Is no 
such requirement in Part I of the Act with 
respect to rail transportation 

Therefore. Petitioner* believe that a "bro¬ 
ker” of rail transportation service, such as 
UTI under the proposed arrangement, and 
its relationship with the Railroad are not 
regulated by the Interstate Commerce Act 
and consequently, no .authority is In fact re¬ 
quired from this Commission to Initiate the 
service contemplated herein. 

NO ADDITIONAL TASTI** PUBLICATION IS NXClOt- 

aaay to initiate the noroArs saxvics 

Petitioners believe that Section 8(7) of the 
Interstate Commerce Act Is Inapplicable and 
no special tariff publication and filing cov¬ 
ering the proposed service is necessary. 

Although oertaln types of contracts for 
special services have In the past been deemed 
to constitute an undue advantage to a ship¬ 
per in violation of the Elkins Act and Sec¬ 
tion 8(7) of the Interstate Commerce Act* 
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unless the service Is published in a tariff And 
mAde available to all. Chicago and Alton RR. 
Co v. Kirby. 225 US. 165 (1011); Union Pa¬ 
cific RR. Co. v. United States. 173 F Supp. 
397 (1959) alTd 363 US. 327 (I960)* these 
cases Involve a special service being rendered 
by the Railroad to a shipper without appro¬ 
priate tariff autho rity. 

The status of UTI under the proposed 
service arrangement, as an unregulated 
broker of rati transportation services has an 
Important bearing on the requirement of 
tariff publication In Section 6 of the Act. 
Under tho proposed service arrangement, 
shippers will be protected. All shipments will 
be made at the Applicable rate contained In 
tariffs published and on file with the Com¬ 
mission. The Railroad will not be granting 
any special service to any Individual shipper 
or any organized Industry group of shippers. 
The proposed service arrangement Is not a 
mere subterfuge to offer a special service to 
a particular industry group, as for example, 
potato growers, lumber companies, orange 
growers, and the like, whether acting 
through an association or otherwise. The 
fact U that no single Industry group U In¬ 
volved. As stated above (pp. 3-4) Petitioner 
UTI's service will be available to the full 
spectrum of the shipping public. Including 
manufacturers, consolidators, freight for¬ 
warders, shipper’s agents, over-the-road 
trucker*, steamship lines, as well as indi¬ 
vidual shippers. 

Furthermore, there are at least two other 
significant points differentiating the pro¬ 
posed service arrangement from a prohibited 
type of special service: 

1. Petitioner UTI has guaranteed coverage 
of the Railroad's start-up coats In Initiating 
the service and has guaranteed use of the 
Rail rood’» services; that 1s. the service must 
be paid for by Petitioner UTI whether or not 
tised. Moreover, to the extent that train 
space Is not utilised with loaded trailers or 
container*, no commissions are payable to 
Broker; 

2. Petitioner UTI has undertaken to guar¬ 
antee a round trip use of the Railroad’s fa¬ 
cilities. The significant savings to Railroad 
in such a complete utilization of Railroad s 
facilities Is self-evident. This feature alone 
results In the elimination of substantial 
losses incurred In empty movements or idle 
storage of railroad equipment. In no other 
comparable situation is the Railroad assured 
of such round-trip utilization. 

It must be emphasized, moreover, that the 
sendee aspects of the proposal are strictly a 
matter of contract between the Railroad and 
the unregulated broker who Is not a shipper, 
and the assurances provided for under the 
proposed Agreement run only between the 
Railroad and Broker. Since the broker and 
its relationship with the Railroad are not 
regulated by the Interstate Commerce Act, 
the service aspects of the proposal should 
not be subject to the tariff filing require¬ 
ments of 8ectlon 6(7). 

PAYMENT OF A COMMISSION TO UTI DOES NOT 

VIOLATE THI INTERSTATE COM MUCK ACT NO* 

THE ELKIN* ACT 

Under the proposed se rvice arrangement, 
the Railroad will pay to UTI a commission 
for brokerage services rendered Payment of 
such a commission by the Railroad to a 
transportation broker such as UTI. does not 
vtolAte section 6(7) of the Interstate Com¬ 
merce Act nor the Elkin* Act. Although the 
Supreme Court has held that the Elkins Act 
prohibit* even mere solicitation of rebates 
by any person, no matter for whose benefit 
the rebate is sought, United States v. Braver- 
man. 373 US. 405 (1963). no rebate, conces¬ 
sion or discrimination whereby property 
would be transported at a rate lean than 
thAt named In published and filed tariffs 


would result under the proposed arrange¬ 
ment. As discussed above, all shippers who 
wish to use the proposed service are subject 
to the full tariff charges to obtain the trans¬ 
portation service provided by the Railroad. 
No reduction In lawful tariff charges occurs. 
There i* no advantage or concession given 
to one shipper orer another. UTI’s commis¬ 
sion Is It* compensation for the performance 
of a valid, tangible service for the Railroad. 
As one court long ago observed: 

' The test by this statute (Elkins Act) Is 
whether the carrier has transported the prop¬ 
erty at a less rate than thAt named In the 
tariff. In determining this question no legiti¬ 
mate expense of doing the business by the 
carrier should be deducted. The carrier boa 
a right to employ persons to solicit business, 
Just as it has a right to employ clerks and 
employes of all kinds to do the business, 
and any payment* for »uch a purpose can¬ 
not commute a rebate, concession, or dis¬ 
crimination within the meaning of the 
act • • •” United States v. Delaware, L.4W. 
RR. 152 F 269, 273 (8-D.N.Y. 1907) 

The Railroad would use its freight revenues 
to pay the broker’s commission in the same 
way it uses It* freight revenues to pay Its 
other expenses. Reference to the applicable 
tariff rates In paragraph 2.2 of the proposed 
Agreement, dealing with Broker’s Commis¬ 
sion 1* for the purpose of computing the 
amount of UTT’s Commission and Is not In¬ 
tended nor construed by the parties as a 
discount, rebate or refund of tariff charges 
to UTI. 

Petitioners emphasize that under the pro¬ 
posed service arrangement, at no time will 
the Railroad "refund" or “remit" any of the 
rates, fares and charge* to anyone. Sin ce all 
tariff charges are paid through UTI and 
therefore UTI itself does not pay any tariff 
charges, there can be no "refund” of any of 
the charges to UTI. In effect, UTI forwards 
the full tariff charges to the Railroad and 
thereafter the Railroad pays UTI Its com¬ 
mission for services rendered according to 
the formula contained in the proposed Agree¬ 
ment. As a practical matter the forwarding of 
the collected tariff charges to the Railroad 
and the payment of the appropriate com¬ 
mission to UTI Is proposed to be handled as 
a single transaction to expedite handling 
and avoid unnecessary, excessive paperwork 
and transfer of funds. 

THE S ETAS ATE CONTRACTUAL RELATIONSHIP BE¬ 
TWEEN UTI AND ITS CUSTOMERS IS NOT PAST 

or Tit* subject matter or this petition 

Petitioners, by this Petition, seek an Order 
of this Commission declaring the lawfulness 
of the proposed service arrangement between 
the Railroad and UTI a* described above. 
It Is not Intended by Petitioners to include 
as pan of the subject matter of this Peti¬ 
tion. the separate contractual relationship 
between the unregulated broker (UTI) and 
Its customers. If any exist. Consequently, Pe¬ 
titioners do not seek to include this Utter 
relationship within the coverage of the de¬ 
claratory Order or exemption sought by this 
Petition Nevertheless, in the Interest of 
full disclosure, a copy of a proposed type of 
Agreement which will be offered by Petitioner 
UTI to its customers is attached hereto as 
Appendix B. 

TIIR PROPOSED SERVICE ARRANGEMENT MEETS THE 

CRITERIA EOR A FINDING OF EXEMPTION UNDER 

SECTION 12(1) (b) OP THE ACT 

As an alternative to the declaratory Order 
sought by this Petition. Petitioners request 
that this Commission find that the proposed 
service arrangement contemplated by Peti¬ 
tioners, be exempt from the provisions of 
Part I of the Interstate Commerce Act, pur¬ 
suant to this Commission’s authority in 


Section 12(1) (b) of the Act Section 12(1) 
(b) states In relevant port: 

"Whenever the Commission determines, 
upon petition by the Secretary or an inter¬ 
ested party or upon its own initiative, in 
matter* relating to a common carrier by 
railroad subject to this part, after notice 
and reasonable opportunity for a hearing, 
that the application of the provisions of this 
part (i) to any person or class of persons, or 
(ii) to any services or transactions by reason 
of the limited scope of such services or 
transactions, is not necessary to effectuate 
the national transportation policy decUred 
In this Act. would be an undue burden on 
such person or cIoas of persons or on Inter¬ 
state and foreign commerce, and would serve 
little or no useful public purpose. It shall, 
by order, exempt such persons, class of per¬ 
sons, services, or transactions from such pro¬ 
visions to the extent and for such period of 
time as may be specified In such order." 

Petitioners believe that application of the 
provisions of Part I of the Act. by reason of 
the limited scope of the proposed service, is 
not necessary to effectuate the national 
transportation policy declared In the Act. 
Rather the Implementation of the proposed 
service will, of itseir, effectuate the national 
transportation policy. Petitioners further 
believe that application of the provisions of 
Part I would place an undue burden on 
Petitioners at the critical stage of initiation 
of this innovative transportation service and 
would serve little or no useful public pur¬ 
pose since both the shipping public which 
uses the transportation service and benefits 
from It. and the Railroad which provides the 
service to the public are protected. A deter¬ 
mination by this Commission that the pro¬ 
posed service arrangement ia exempt from 
the provisions of Part I of the Act. docs not 
constitute a permanent finding since the 
Commission haa the authority under Section 
12(1) (b) to revoke previously-granted ex¬ 
emptions. 

Furthermore, as discussed above, whereas 
Congress has specifically included "broker” 
within the regulatory scheme applicable u> 
common carriers by motor vehicle In Part II 
of the Act. Congress has made no such pro¬ 
vision for "brokers" of rail transportation 
services under Part I of the Act. This con¬ 
spicuous Congressional omission to Include 
"brokers" under Part I of the Act. Is entirely 
consistent with a determination by this 
Commission pursuant to Section 12(1) (b) 
that the proposed service arrangement con¬ 
templated by Petitioners is exempt from the 
application of the provisions of Part I of the 
Act. 

WHEREFORE. Petitioners respectfully re¬ 
quest that this Commission enter an appro¬ 
priate Order, declaring the lawfulness of the 
proposed service described herein or alterna¬ 
tively that this Commission, pursuant to 
Section 12(1) (b) of the Interstate Com¬ 
merce Act, determine the proposed service 
arrangement to be exempt from the pro¬ 
visions of Part I of the Act. Petitioners also 
hereby respectfully request that the Bureau 
of Investigations and Enforcement be di¬ 
rected to participate in this proceeding and, 
if the Commission deems It prudent in the 
public interest, to monitor the Implemen¬ 
tation of this experimental transportation 
concept. 

Respectfully submitted, 

Chicago. Milwaukee, St. Paul and Pacific 
Railroad Co. 

By Thomas H Floss, Attorney for Peti¬ 
tioner. Chicago, Mllkwaukee, St. Paul and 
Pacific Railroad Co.. 510 West Jackson Boule¬ 
vard, Chicago. HI. 60006. 

Unit-Tralnshlp. Inc. 

By Jacod Bloom, Attorney for Petitioner, 
Unit-Tralnshlp. Inc., 221 North LaSalle 
Street. Chicago, Ill. 60601. 
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Brronx the Iktowtat* Commwict 

COMMISSION 

Petition o( Chicago. Milwaukee. St. Paul 
and Pacific Railroad Co. and Ualt-Trainahip. 
Inc. for an Order declaring the lawfulness of 
or a finding of exemption for a proposed ex¬ 
perimental piggyback train service. 

A«r?roMiirrToPmTtoM roa Drclaraiout 
Okof* /RKqvnr roa RxcMmox 

3upplffmoutlng Uie joint Petition for De¬ 
claratory Order Request for Exemption filed 
In this matter on May 6. 1977, Petition err re¬ 
spectfully represent that this action Is not a 
major Federal action significantly affecting 
tbe quality of the human environment art thin 
the meaning of the National Environmental 
Policy Act of 1969. and sale, petition la 
amended to request such finding, pursuant 
to 40CFHI 1108.10. 

Respectfully submitted. 

Chicago. Milwaukee. St Paul and Pacific 
Railroad Co, 

By TitoMAi H. Floss, Attorney far Peti¬ 
tioner. Chicago. Milwaukee. St Paul and 
Pacific Railroad Company. 610 W Jackson 
Blvd.. Room 888. Chicago, Illinois 60606. 

Untt-Trnlnshtp. Tnc. 

By Jacob Bloom. Attorney for Petitioner. 
Unlt-Trolnshlp. Inc., 231 North LaSalle 
Street. Chicago, niiaoU 60601 

Amwmi A 
DttArr AouxMurr 

This Agreement, mode this --day of 

_____ 1977. by and between 

Chicago. Milwaukee. St Paul and Pacific 
Railroad Co., a corporation of Wisconsin, 
hereinafter referred to as "Railroad." and 
Unlt-Tralnsiilp. Inc., a corporation of Illi¬ 
nois. hereinafter "Broker"; 

Wltnesseth. 

That Broker as an Independent contractor, 
on the terms hereinafter set forth, offers its 
services to Railroad, for the purport of secur¬ 
ing to Railroad additional freight traffic to 
Its lines; and 

That Railroad Is deslmt , of accepting the 
services of Broker for sold purpose; 

Wherefore, for and in the consideration of 
the sum of Ten Dollars ($10). and other good 
and valuable consideration. Railroad and 
Broker agree, the one with the other, as fol¬ 
lows: 

r. lutoKca's uwnnrrAKtKr. 

1.1. Broker agrees to use Its best efforts to 
secure and provide to Railroad freight traffic 
moving on Railroad** PAK rates cost and 
westbound In an amount sufficient to load 
thirty (30) flatcars each with two loaded or 
empty trailers or container*, thrice weekly 
commencing with the week following the ex¬ 
ecution and dellvey of this Agreement by 
Broker, and continuing for 90 days there¬ 
after, to be transported by Railroad west¬ 
bound between Railroad’s Bensenvllle Yard, 
Illinois, and Railroad's Black River Yard. 
Washington, and eastbound between Black 
River Yard. Washington, and Bensenvllle 
Yard, Illinois, on such schedules as shall be 
mutually agreed upon between Railroad and 
Broker 

1.2. Broker agrees to guarantee its per¬ 
formance under Paragraph 1.1 hereof by 
first posting with Railroad its performance 
bond (or other chose In action assigned to 

Railroad) In the amount of •. as a 

condition precedent to the effectiveness of 
this Agreement. The amount of tho above- 
stated performance bond required by Rail- 
rnnd above is represented by Railroad to 
Broker and accepted by Broker as Railroad's 
conclusive statement of the amount of Rail¬ 
road's funds that are committed and ex¬ 


pended for the exclusive purpose of initiating 
the service for Broker as contemplated by 
this Agreement, and sold performance bond 
shall expiro with the net revenues (tariff 
charges less Broker’s commission os specified 
In Section 2.2 of this Agreement) received by 
Railroad pursuant to this Agreement equal 
to said amount. Thereafter. Broker agrees to 
submit to Railroad such evidence of its oa- 
nurance of payment to Railroad of Railroad's 
invoices to Broker as shall be acceptable to 
Railroad. 

1.8. In compliance with Sections U and 
1.2 of the agreement broker guarantees to 
cjutso to be tendered to Railroad not leas than 

60 (but not more than _ ) loaded or empty 

trailers/containers for transportation by 
Railroad three times per week In a westerly 
direction from Bensenvllle Yard. Illinois to 
Black River Junction (Yard). Washington 
and Like volume lettered three times per 
week for easterly handling by Railroad from 
Block River Junction (Yard). Washington to 
Benaenville Yard, Illinois. 

1.4. For each such volume shipment Broker 
guarantees Railroad a minimum fixed 
amount of revenue as shown in Section 1.6 

(A) below. For each pair of loaded or empty 
trailers or containers offered Railroad over 60 
units. Railroad will receive, and Broker 
guarantees, a fixed amount as Indicated in 
Section 1.6(B) below. 

1JS. In the event Railroad Is unable to 
furnish Broker an adequate number of 
freight cars to accommodate 60 loaded or 
empty trailers or container* tendered by 
Broker on a given dally departure, the guar¬ 
anteed minimum specified in Section 1.0(A) 
below will be reduced by amounts as Indi¬ 
cated In Sections 1.6(C) and 1.6(D) below. 
For the purpose* of Sections 1.3 and 1.5 of 
this Agreement, the words "tender" and 
"tendered" are agreed to mean Broker's stated 
willingness to perform its obligations under 
this Agreement, which Railroad agrees as as¬ 
sumed to be the caae during the term of this 
Agreement except in the event of Inability 
to perform under this Agreement by reason 
of the existence of a labor dispute (strike), 
fire, flood, adverse weather conditions, civil 
unrest, or other foret manure effectively pre¬ 
venting the parties hereto, or either of them, 
from performing their obligations under this 
Agreement. 

1.0. Broker agrees to accept Railroad's 
statement of Its charge* to Broker during the 
term of this Agreement on each Monday 
following the effectlvenes of this Agreement 
as specified in Section 1.1 above in the follow¬ 
ing manner; (Note.) 

(A) Minimum charge for each 

volume shipment, based upon 

60 unite (l.e. trailers or con¬ 
tainers gross 40.000 lb per unit. 

. or less) -- 8 . 

(B) Plus additional charge for each 

pair (2) of units tendered. - 

(C) Less credtt for each pair of 

units not accommodated - —— 

(D) Leas credit for failure to ac¬ 

commodate -.-— -. 


Net charge to broker- - 

Nora—Charges (A) and (B) are subject to 
any future Increases or decreases In Railroad's 
published tariff rates or charges and will be 
reflected therein concurrently with the effec¬ 
tive date of such tariff chonge(s). Credits 
under (C) and (D) above, will be adjusted 
proportionately. 

n. RAltROAO'S UXPI STAKING 

2.1. Railroad agrees to provide, for the nee 
of Broker. Its trains, power, crews, and cars 
sufficient at all ttmes to load, unload and 
accommodate the traffic generated by Broker, 
and to adhere to the termlnol-to-termlnal 
schedules agreed upon. Railroad agrees not 


to accept traffic not identified by Broker as 
generated by Broker for transportation In 
such trains as are provided for Broker's use. 
It Is further agreed, however, that the con¬ 
cept of Broker’s use does not embrace or In¬ 
clude any form of control by Broker over the 
operation of such of Railroad’s trains ns are 
provided for the traffic generated by Broker 
pursuant to this Agreement, and all control 
over Railroad’s operations Is specifically re¬ 
served exclusively to Railroad. In considera¬ 
tion of the guaranty of performance herein 
required of Broker. Railroad agrees that fail¬ 
ure of full performance on its part, except for 
cause beyond Its aontrol (as outlined In Sec¬ 
tion 1.5 hereof), shall result in credits to 
be Allowed to Broker upon the following 
schedule: 

Such credits may be deducted by Broker in 
the payment of Railroad * invoices. 

2.2 Railroad agrees to pay Broker, as lta 
sole compensation for its services, sums o I 
money equal to Ten Per Centum (10%) of 
the applicable tariff rate(i) applying to the 
revenue traffic carried by Railroad pursuant 
to this* Agreement, and Twenty Per Centum 
(20%) of the tariff rate for revenue traffic 
offered Railroad by Broker which Railroad la 
unable to accommodate for transportation, 
provided however, that Broker shall not be 
entitled to any compensation baaed on empty 
trailers or container* tendered by Broker 
to satisfy Broker's minimum guarantees 
hereunder. 

UI. arOTDAI. COVENANTS AND AGSKEMENT 

3.1, While shipments are In the pcwwnMon 
of Railroad. Broker shall have no liability to 
the shippers of the traffic tendered Railroad 
prusuant to Section 1.1 above for lost, dam¬ 
aged. stolen or delayed shipment, and Rail¬ 
road agrees that It will not look to Broker for 
subrogation of any claim by a shipper or 
Railroad for lost, damaged, stolen or de¬ 
layed shipment. 

32 Railroad will accept individual bills of 
lading by persons not parties to this Agree¬ 
ment. and Broker agrees to Identify Its cus¬ 
tomer* to Railroad and to submit to Railroad 
one comprehensive listing or manifest for 
each train of Broker-generated traffic dis¬ 
patched by Railroad at or before the time 
each train is dispatched. Such comprehen¬ 
sive listing or manlfeet shall Include At least 
the following information: 

4 A) Name and address of benefiolai owner 
of each trailer or container an the train. 

(B) Total lading weight of each trailer or 
container on the train. 

<C) Tariff reference including applicable 
rales and charges for each shipment on the 
train, 

(D) Name of the entity to which each 
trailer or container on thr train may be 
released upon the arrival of the train at the 
terminal. 

Railroad will then prepare necessary way¬ 
bill (i) to accompany the transportation of 
the-traffic from origin ramp facility to des¬ 
tination ramp faculty. 

3 3. Broker agree* to remit to Railroad 
sums In the amount specified In Section 1 6 

above within __days of receipt of the 

Section 1.6 statement. lew Its compensation 
a* specified In flection 3 2 and less any ap¬ 
plicable credits a ecu ring pursuant to Sec¬ 
tion 2 1. 

3.4. This Agreement shall extend for an 
Initial term of Ninety (90) day* from the 
date of its effectlvenes* as specified in Sec¬ 
tion* I I and 13 above, and may thereafter 
be renewed at the option of Broker for addi¬ 
tional 90-day periods by written notice to 
Railroad given not lew than twenty days 
prior to tbe end of each such 96-day period, 
until the fifth anniversary of the applicable 
effective date of this Agreement, whereupon 
this Agreement shall cease, determine, and 
expire unless further extended by mutual 
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agreement of the parties hereto. This Agree¬ 
ment may be terminated or renegotiated at 
the instance of Railroad whether or not ex¬ 
tended In the event that the tariff rates and 
charges, under which traffic contemplated by 
this Agreement moves, are reduced Fifteen 
Per Centum (15%) or more from the level 
existing on the effective-date of this agree¬ 
ment; Railroad ahall notify Broker upon 
the effectiveness of such tariff reduction, and 
Broker agrees promptly to meet with Rail¬ 
road to attempt to renegotiate the terms of 
this Agreement, and the parties agree in 
such event to bargain In good faith towards 
a renewal of this Agreement. If the parties 
hereto cannot agree on mutually satisfactory 
terms further to extend the term of this 
Agreement, this Agreement shall cease, de¬ 
termine. and expire with the effective date 
of the tariff reduction. 

3.5. This Agreement spells out the entirety 
of the understandings and agreements made 
between the parties hereto and these parties 
agree that no other agreements or under¬ 
standings written or oral, survive the exe¬ 
cution of this Agreement. It is agreed by the 
parties hereto that this Agreement is not 
Intended to be a third-party beneficiary 
Agreement. 

3.5. Broker and Railroad each warrant, (he 
one to the other, that the signatures appear¬ 
ing below attesting to the execution of this 
Agreement are those of their duly authorised 
officers and each waive* any objection to the 
effectiveness of this Agreement as ultra vires 
the corporate authority of Broker and Rail¬ 
road or as Improperly executed. 

3.7. If Broker fails to arrange for trans¬ 
portation by Railroad of the full amount of 
traffic specified In Sections 11 and 1.3 above, 
and if within any consecutive 15 day period, 
the traffic tendered shall aggregate less than 
50% of the minimum amount, unless such 
tender shall be excused pursuant Section 1.5 
hereof. Railroad may tn its discretion declare 
this Agreement terminated. In such event. 
Railroad shall have not further obligation to 
furnish the service contemplated herein. 
Should Railroad waive any breach, such 
waiver shall not act as a waiver of any other 
provision of this Agreement and shall not 
be considered precedent for any later breach. 

3.5. In the event that Railroad shall fall 
to provide the services required by Broker 
to accommodate the traffic tendered by 
Broker hereunder, and If within any con¬ 
secutive fifteen day period such failures shall 

affect an aggregate of_% or more of 

the traffic so tendered unless such failure 
■hall be excused pursuant to Section 1.5 here¬ 
of. Broker shall have the right, by notice in 
writing, to declare this Agreement termi¬ 
nated. In such event. Broker shall have no 
further obligation to tender traffic as con¬ 
templated herein. 

IV. CONSTSUCTION AND APPLICATION 

4.1. The parties hereto agree that this 
Agreement contemplates and is to be con¬ 
strued as Intending volume trailer/container 
movements of 60 or more units but in no case 

more than_units, to be transported by 

Railroad subject to existing Railroad rates 
and charges applicable on Freight All Kinds, 
between Chicago and Seattle/Tacoma, Wash¬ 
ington /Portland. Oregon, currently pub¬ 
lished in tariffs lawfully on file with the In¬ 
terstate Commerce Commission and ship¬ 
pers/receivers of such freight will be gov¬ 
erned by all such publications, and nothing 
In this Agreement ahall be construed as 
abrogating, altering, or changing any exist¬ 
ing rate lawfully on file with said Commis¬ 
sion, except as may be provided for In this 
Agreement. 


4,2. In the event that on any date sched¬ 
uled for the departure of a train on any 
route provided for herein. Broker shall ten¬ 
der more than the maximum number of 
trailers or containers specified in the preced¬ 
ing Section 4.1 and if Railroad shall be un¬ 
able to accommodate such excess on the unit 
train dedicated to Broker hereunder. Rail¬ 
road agrees that it will use its beet efforts 
to transport such excess trailers or contain¬ 
ers, on Railroad's earliest available other 
regularly scheduled trains to the same des¬ 
tination point, if such other trains ahall be 
scheduled, and do in fact depart, prior to 
the next scheduled train pursuant to the 
schedules arranged for Broker under Section 
1-3 hereof. Railroad shall compensate Broker 
for such excess trailers or containers so ac¬ 
commodated. in the same manner provided 
In Sections 1.6 and 2J2 hereof, provided how¬ 
ever. that neither the penalties specified in 
Sections 2.1 and 2.2. nor the default pro¬ 
visions of Section 38 shall be applicable to 
the handling of such excess trailers or con¬ 
tainers. 

4 3. Tills Agreement shall be construed In 
case of dispute in accordance with Section 

4.1 above and the laws of the United States 
and the State of Illinois. 

4.4. In the event this Agreement la found 
to be unlawful in any respect by the Inter¬ 
state Commerce Commission or any court of 
competent jurisdiction, this Agreement shall 
be considered as terminated and of no fur¬ 
ther force and effect between the parties 
hereto and neither party shall have any 
right against the other hereunder. 

4.5. All notices to Railroad required here¬ 
in shall be addressed to: 

Vice President—Traffic, Chicago, Milwaukee, 

St. Paul and Pacific Railroad Co., 516 West 

Jackson Boulevard, Chicago. Illinois 50606. 

Alt notices to Broker required herein shall 
be addressed to: 

President. Unlt-TnUnahip. Inc.. 500 North 

Mannheim Rood, Hillside, Illinois 60161. 

Done at Chicago. Illinois this__ day 

of..1977. 

For the Broker: 


For Railroad: 


Appendix B 
AGUniXKT 

This Agreement, made this..day of.- 

__ 1977, by and between Unlt- 

Tralnshlp. Inc., an IlUnolA corporation, here¬ 
inafter sometimes referred to as UTI and 

___hereinafter sometimes 

referred to as Shipper. 

WITNESSETH 

Whereas UTI has entered Into agreements 

with the _ Railroad. 

hereinafter referred to os Railroad, and other 
railroads, pursuant to which such railroad or 
railroads, have agreed to make available 
TOFC or Core train service to UTI. for 
rreigbt train or trains operating on one or 
more routes as outlined In the Appendix 
hereto. 

Whereas It is the purpose of the UTI unit 
train service to be able to provide for ship¬ 
pers a more efficient freight service operating 
on a stipulated and rlgtdiy maintained 
schedule with, as near os possible, no stops 
for drop-off or pick-up. so that a true 
through train may be operated exclusively 
for the benefit of Shipper and other shippers 
who have likewise entered into agreements 
with UTI for such service; and 


Whereas Shipper is engaged in the busi¬ 
ness of forwarding or consolidating and ship¬ 
ping trailers or containers over one or more 
of the routes aiong which UTI may be op¬ 
erating its unit trains, and Shipper is de¬ 
sirous of using tm*8 freight trains on one 
or more of said routes, upon the terms and 
conditions hereinafter ict forth. 

Now. therefore, for and in consideration of 
the sum of Ten Dollars (610.00) and the mu¬ 
tual promises and undertakings herein pro- 
vtded for. and other good and valuable con¬ 
siderations. UTI and Shipper, agree os 
follows: 

I. tm‘8 UNDERTAKING 

1.1 Inasmuch os the program for the unit 
train service is a relatively new one. It is 
understood and agreed that the initial sched¬ 
ule outlined in the Appendix hereto is on a 
••trial" nature. After a reasonable test period, 
appropriate adjustments may be required to 
reflect actual performance records. 

1.2 When UTI Is prepared to Inaugurate 
unit train freight service to one or more other 
routes, appropriate details of schedules will 
be added to this Agreement by written Ap¬ 
pendix executed by UTI and delivered to 
Shipper. 

lfi UTI represents that it* agreements 
with the railroad or railroads to provide the 
service contemplated In this Agreement, stip¬ 
ulate that the respective railroads shall pro¬ 
vide its trains, power, crews and cars suffi¬ 
cient to load, unload And accommodate the 
traffic generated by UTI within the limits 
therein set forth, and to adhere to the 
terminal-to-terminal schedules agreed upon. 
The RAllroad also agrees not to accept, for 
shipment on UTI's train, traffic not Identified 
as being traffic concerning which UTI has 
contracted for with Shipper. However, the 
furnishing of such unit train for UTI's use 
as herein contemplated, does not Include any 
form of control by UTI over tho operation 
of the train. AH such control over the op¬ 
eration of the train U specifically reserved 
exclusively to the Railroad. Accordingly, UTI 
shall have no liability to the Shipper for any 
traffic tendered to the railroad pursuant 
hereto, for lost, damaged, stolen or delayed 
shipments. These claims are handled by 
Shipper directly with Railroad. 

1.4 The undertaking on the part of UTI 

hereunder to Shipper is limited to a guaran¬ 
tee of a minimum of-flat core on each 

unit train reserved for UTI. In the event 
that on any date schedule for the departure 
of a train on any route provided for herein. 
Shipper shall tender more than the number 
of trailers contracted for between Shipper 
and UTI hereunder, or shall tender more than 
the maximum number of trailers or contain¬ 
ers than can be accommodated on such train. 
UTI agrees that it will use Its beet effort* 
to cause the Railroad to transport such excess 
trailers or containers, on the Railroad's ear¬ 
liest available other regularly scheduled 
trains to the same destination point, If such 
other trains shall be scheduled, and do in fact 
depart, prior to the next scheduled train 
pursuant to the schedules arranged for UTI's 
trains. 

1.5 The undertaking on the part of UTI 
relates to the transportation of trailers or 
containers, by the applicable Railroad, sub¬ 
ject to the Railroad's existing rates and 
charges applicable on Freight all kinds, pub¬ 
lished In tartffs lawfully on file from time to 
time, with the Interstate Commerce Commis¬ 
sion. Shipper will be governed by ail such 
publications and nothing In this Agreement 
shall be construed os abrogating, altering or 
changing an existing or future rate lawfully 
on file with sold Commission, nor in any way 
abrogating, altering, or violating any pn>- 
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vision of law or any relation applicable to 
tho transactions contemplated in this Agree¬ 
ment. 

n roawAU>ca*s ukdeetaiono 

2.1 8hlpper hereby guarantees to tender to 

Railroad not loss than —-containers or 

trailers on each of the days upon which UTI’s 
unit trains shall operate during the term of 
this Agreement on the route or routes desig¬ 
nated In the Appendix hereto, and pursuant 
to the provisions of paragraphs 1.3. 1.4, and 
1.5 hereof. 

2.2 8hlpper will prepare IU own bills of 
lading for all shipments tendered to Railroad, 
as aforesaid, and will further Identify each 
such shipment. In a suitable manner, as being 
attributed to the UT1 unit train. 

23 Shipper agrees to pay to DTI, an 
amount equal to Railroad’s published tariff 
for each such trailer or container times the 
number of trailers or containers tendered, but 
in no event shall 8hlpper pay for less than 

__trailers or containers for each DTI 

unit train which shall operate as provided 
for In paragraph 1.4 hereof. Such minimum 
payment shall be paid whether or not Shipper 
shall tender such minimum number of trail¬ 
er* or containers for each such unit train. 

2.4 The payments required pursuant to 
paragraph 2.3 shall be made by 8hlpper 
within three (3) days of the date upon which 
Shipper shall tender trailers or containers to 
Railroad: and In the case of the failure to 
tender the guaranteed number of trailers, 
within three (3) days from the date that each 
such unit train shall depart. In the event 
that DTI shall establish a program at a bank 
for the purpose of receiving payments from 
8hlpper. as may become payable hereunder. 
Shipper agrees to establish an appropriate 
account at such bank and to direct such bank 
to honor drafts thereon drawn by DTI sup¬ 
ported by copies of Shipper’s bills of lading 
evidencing trailers or conta iners tendered to 
Railroad for shipment for DTI's account. 

2.6 In the event that DTI shall notify 
Shipper of the Inauguration of any addi¬ 
tional routes other than as described In this 
Agreement, and If Shipper shall have trailers 


or containers for shipment on such route or 
routes, then Shipper shall tender such ship¬ 
ments to the appropriate Railroad for trans¬ 
portation on DTI’s unit trains and all of the 
provisions of this Agreement shall become 
applicable to such shipments and such route 
or routes. 

nr MUTUAL COVENANTS AND AG* IE MINTS 

3.1 This Agreement shall extend for an 
Initial term of__from the effec¬ 

tive date of Uie aforesaid agreement between 
DTI and Railroad. UTI has the right there¬ 
under to renew 1U agreement with the Rail¬ 
road at Its sole option for successive periods 
until the fifth anniversary of the effective 
date thereof. Each such renewal shall auto¬ 
matically renew this Agreement between UTI 
and Shipper. In the event of the termination 
of DTI’s agreement with Railroad as therein 
provided, this Agreement shall automati¬ 
cally terminate. 

33 In the event that Shipper shall fall: 

a. To tender the minimum guaranteed 
number of trailers or containers as specified 
In paragraphs 2.1 and 2.3. as may be appli¬ 
cable: and even though Shipper shall make 
payment for the minimum guaranteed num¬ 
ber of units, nevertheless If within any con¬ 
secutive fifteen day period. Shipper shall 
fail to tender the minimum number of units; 
or 

b. To extend its guaranteed minimum per¬ 
formance to an increased number of unit 
trains on the route or routes specified in any 
appendix hereto, or to use the additional 
routes as provided In paragraphs 13 and 2.5; 
or 

c. To mako payment for either the mini¬ 
mum guaranteed units or the actual units 
shipped over and above the minimum, as 
provided in paragraphs 1.4. 13. 2 3 and 2.4 
hereof; or 

d. To abide by each of the undertakings 
herein made by Shipper, then. In each such 
event. UTI shall have the right In. Its sole 
discretion to declare this Agreement termi¬ 
nated by notice to Shipper, in wrlttng. speci¬ 
fying the date of such termination. 

33 The words ’’tender” and “tendered” 
as used herein, are agreed to mean Shipper’s 


performance of its obligations hereunder, ex¬ 
cept In the event of Shipper's Inability to 
perform by reason of the existence of a strike 
affecting either Railroad or Shipper, fire, 
flood, adverse weather conditions rendering 
performance Impossible, civil unrest, or other 
force majeure effectively preventing either 
Shipper or Railroad from performing their 
respective obligations under this Agreement. 

tv. coNsmucnoN and atpltcation 

4.1 This Agreement spells out the entire¬ 
ty of the understandings and agree menu 
made between the parties hereto and these 
parties agree that no other agreement or un¬ 
derstandings. written or oral, survive the 
execution of the Agreement. 

43 UTI and Shipper each warrant that 
the signatures appearing below attesting the 
exocutlon of this Agreement are those of 
their respective fully authorized officers and 
each waives any objection to the effective¬ 
ness of this Agreement as ultra vires the 
corporate authority of DTI or Shipper, or 
as improperly executed. 

43 This Agreement shall be construed 
in case or dispute In accordance with the 
laws of the United States and the State of 
Illinois. 

4.4 In the event that this Agreement or 
any integral provision thereof is found to 
be unlawful by the Interstate Commerce 
Commission or tjy any Court of competent 
jurisdiction, this Agreement shall be con¬ 
sidered as terminated and of no further force 
and effect between the parties hereto, and 
neither party shall have any right against 
the other hereunder. 

Dated at Chicago, Illinois, this .. day of 
..1277. 

Unit TsAiNstixr, Inc. (DTI). 

By . 

President 

-__ Shipper. 


President 

IFR Doc.77 23572 Piled 6 15-77;5:45 am] 
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sunshine act meetings 


This section of the FEDERAL REGiSTER contains notices of meetings published under the "Government In the Sunshine Act” (Pub. L. 94-409), 
5 U.S C. 5520(e)(3). 


CONTENTS 

Items 


Commodity Credit Corporation^. 1 

Federal Communications Commis¬ 
sion _ 2.3 

Federal Election Commission.,.. 4 

Occupational Safety and Health 

Review Commission_ 5 

Uniformed Services University of 

the Health Sciences_ 6 

Civil Service Commission__ 7 


1 

COMMODITY CREDIT CORPORA¬ 
TION. 

TIME AND DATE: 2:00 p.m.. August 23. 
1977. 

PLACE: Room 218-A. Administration 
Building. UjS. Department of Agricul¬ 
ture. Washington. D.C. 

STATUS: Open Meeting. 

MATTERS TO BE CONSIDERED: 

1. Minutes of CCC Board meeting on 
Juno 1.1977. 

2. Docket 8CP 109a. Amendment 1 re: 
1977 gun naval stores purchase program. 

3. Docket 6CP 31a re: 1977-crop pea¬ 
nut loan and purchase program. 

4. Docket HCY 167. Revision 2 re: Pro¬ 
gram to finance the purchase or con¬ 
struction of farm storage and drying 
equipment for agricultural commodities. 

5. Docket SCO 30 Ore: Research proj¬ 
ect—tobacco storage insect control. 

6. Memorandum pursuant to Docket 
CZ 200. Revision 4. as amended, re: Com¬ 
modities available for sale to foreign 
governments, international organiza¬ 
tions and relief organizations during fis¬ 
cal year 1977. 

7. Docket SNP 307, Amendment 1 re: 
Fiscal year 1977 commodity purchases 
and donations. 

8. Docket SNP 307. Amendment 2 re: 
Fiscal year 1977 commodity purchases 
and donations. 

9. Docket CZ 266, Resolution No. 15 re: 
Commodities available for Public Law 
480 during Fiscal year 1978. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Bill Cherry. Acting Secretary. Com¬ 
modity Credit Corporation. Room 202- 
W, Administration Building, U.S. De¬ 
partment of Agriculture. Washington, 
D.C, 20013. telephone 202-447-7583. 
18-1107-77 Filed 8-12-77 ;9:38 am] 


2 

FEDERAL COMMUNICATIONS COM¬ 
MISSION. 

TIME AND DATE: 9:30 am., Thursday. 
August 18. 1977. 

PLACE: Room 856. 1919 M Street NW.. 
Washington. D.C. 

STATUS: Open Commission Meeting. 
MATTERS TO BE CONSIDERED: 

Agendo, Item Noand Subject 
Hearing—1—Motions to consolidate proceed¬ 
ings on the applications of Wayne J. 
Franco for renewal of citizen band radio 
atatlon license and for amateur radio and 
novice class operator license* In De» 
Moines. Iowa (Docket Nos. 21184 and 
2)306). 

General—)—Public Notice relating to dele¬ 
tion of Commission supervised amateur 
morse code sending tests. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Samuel M Sharkey. FCC Public In¬ 
formation OfDcer. telephone number 
202-632-7260. 

Issued: August 11,1977. 

(8-1104-77 Filed 8-11-77:1:59 pm] 
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FEDERAL COMMUNICATIONS COM¬ 
MISSION. 

TIME AND DATE: Follows 9:30 am. 
Open Meeting, Thursday. August 18. 
1977. 

PLACE. Room 856. 1919 M Street NW.. 
Washington. D.C. 

STATU8: Closed Commission Meeting. 
MATTERS TO BE CONSIDERED: 

Agenda. Item No ., and Subject 
Hearing—X—Motion for extension of time to 
file an amendment In the Baxdstown. Ken¬ 
tucky comparative FM broadcast proceed¬ 
ing (Docket No. 21241). 

Hearing—2—Appeal from Order of Adminis¬ 
trative Law Judge and motion to strike In 
the Rochester and Cheektownga. New York, 
renewal proceeding (Docket Nos. 20791 and 
20792). 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Samuel M. Sharkey. FCC Public In¬ 
formation Officer, telephone number 
202-632-7260. 

Issued: August 11.1977. 

18-1105-77 Filed 8 11-77,1:59 pmj 
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FEDERAL ELECTION COMMISSION. 

DATE AND TIME: Thursday, August 18. 
1977. 

PLACE: 1325 K 8treel NW.. Washington. 
D.C. 

STATU8: Portions of this meeting will 
be open to the public and portions will 
be closed to the public. 

MATTERS TO BE CONSIDERED: 

* Portions Open to the Public 

I. Future Meetings. 

II. Correction and Approval of Minutes— 
August 8,1977. 

III. Advisory Opinion*—AO 1977-29. 

IV Appropriations and Budget. 

V. Pending Legislation 

VL Liaison with Other Federal Agencies. 

VIL Pending Litigation. 

Vin Report on Section 439—State Filings. 

IX. Commission Procedure* for Respond¬ 
ing to Congressional Requests—Commission 
Memorandum No. 1422. 

X. Routine Administrative Matter*. 

Portions Closed to the Public 
Executive Session) 

Audit Matters. Compliance, Personnel. 

PERSON TO CONTACT FOR INFOR¬ 
MATION: 

David Fiske. press officer, telephone 
202-523-4065. 

18-1106-77 Filed 8-11-77:3:36 pm] 
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OCCUPATIONAL SAFETY AND 
HEALTH. 

REVIEW COMMISSION, 

TIME AND DATE: 9:00 a m.. August 18. 
1977. 

PLACE: Room 1101, 1825 K Street NW., 
Washington. D.C. 

STATUS: This meeting Is subject to be¬ 
ing closed by a vote of the Commissioners 
taken at the beginning of the meeting. 
MATTERS TO BE CONSIDERED: Dis¬ 
cussion of specific cases in the Commis¬ 
sion adjudication process. 

CONTACT PERSONS FOR MORE IN¬ 
FORMATION: 

Mrs. Nori Heuberger or Ms. Lottie 
Richardson, 202-634-7970. 

Date: August 12. 1977. 

18-1108-77 riled 8-12-77:10:41 am) 
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UNIFORMED SERVICES UNIVERSITY 
OF THE HEALTH SCIENCES. 

TIME AND DATE; August 26. 1977. 8:30 
a.m. 

PLACE: Uniformed Services University 
of the Health Sciences. 4301 Jones Bridge 
Road. Bolhesda. Maryland 20014 < Rooms 
131 and 265). 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 

8:30 Meeting—Educational Affairs 
Committee 

(1) Report: Applications/Process, Classes 
of 1981 and 1982; (2) Report: Status of 
Graduate Education Program; (3) Report: 
Non-Citizen Participation In Graduate Pro¬ 
gram; (4) Report: Liaison Committee for 
Medical Education Visit and Report. (61 Re¬ 
port: Faculty Status; (6) Action: Proposed 
New Faculty: (7) Action: Salary Approval; 
(8) Report: Tax Deferred Annuities. 

8:30 Meeting—Administrative Affairs 
Committee 

(1) Action: U8UHS Participation In Na¬ 
tional Naval Medical Center Retrofit; (2) 
Report: Naval Facilities Military Engineering 


Command Constnictlon Report; (3) Report: 
USUHS Funds Obligation Status FT 77; (4) 
Action: 1979 Budget. 

9:30 Meeting—Board or Regents 
« 

(1) Report: Educational AfTalrs Commit¬ 
tee; (2) Report: Administrative Affairs Com¬ 
mittee; (3) Report: President (Acting) (a) 
Action: Faculty Appointments, approval; 
(b) Action: Retrofit of Naval Hospital; (c) 
Action: 1979 Budget, approval; (d) Action: 
Salary Approval; (•) Action: General Proce¬ 
dures and Delegations of the Board of Re¬ 
gents; (f) Report: Review of Correspondence. 
New Business. 

SCHEDULED MEETINGS: December 
11-12, 1977. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Tor Richter, Capt.. MC USN. Executive 
Secretary of the Board. AC 202-227- 
1990. 

[8-1 109-77 Filed 8-12-77; 10:81 am) 
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CIVIL SERVICE COMMISSION 

AOENCY HOLDING MEETING: Civil 
Service Commission. 


TIME AND DATE OF MEETING: 3 pm.. 
Wednesday. August 17, 1977. 

PLACE: Commissioners' Meeting Room. 
Room 5H09 (fifth floor). 1900 E Street. 
N.W.. Washington, D.C. 

STATUS: Closed. 

MATTERS TO BE DISCUSSED: Nego¬ 
tiations with insurance carrier under sec¬ 
tion 890.204 of the Federal Employees 
Health Benefits Regulations. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Georgia Metropuios, Office of the Ex¬ 
ecutive Assistant to the Commission¬ 
ers <202-632-5556L 

Civil Service Commission. 
James C. Spry. 

Executive Assistant 
to the Commissioners. 

18-1119 Filed 8-16-77; 11:00 ami 
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PROPOSED RULES 


DEPARTMENT OF JUSTICE 

Bureau of Prisons 

[ 28 CFR, Parts 540, 541, 548, and 551 ] 

CONTROL CUSTODY. CARE, TREATMENT, 
AND INSTRUCTION OF INMATES 

Proposed Rulemaking and Request for 
Comments 

AGENCY: Bureau of Prisons. Justice. 
ACTION: Proposed rules. 

SUMMARY: This document contains 
proposed rules relating to the control, 
custody, care, treatment, and instruction 
of Federal prison inmates. This docu¬ 
ment represents the Bureau of Prisons' 
initial publication of these particular 
rules in the Federal Register and Is in¬ 
tended to give the public notice and op¬ 
portunity to comment on all rules in this 
area, not just on changes from prior 
policy. 

COMMENT DATES: Comments must be 
received on or before September 30.1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Curtis Sitterson, phone number 202- 

724-3062. 

SUPPLEMENTARY INFORMATION: 
Pursuant to the rulemaking authority 
vested in the Attorney General In 18 
U.S.C. 552(a) and delegated to the Di¬ 
rector of the Bureau of Prisons in 28 CFR 
0.96<t), notice is hereby given that the 
Bureau of Prisons intends to publish in 
the Federal Register, as proposed rules, 
those regulations which generally gevern 
the control, custody, care, treatment, and 
instruction of inmates in Federal correc¬ 
tional institutions administered by the 
Bureau of Prisons. 

The regulations according to which 
the Bureau of Prisons manages Inmates 
in Federal correctional Institutions are 
presently contained in Policy Statements 
and Operations Memoranda which have 
been made available to inmates in each 
Institution's inmate law library and to 
members of the general public upon re¬ 
quest Most of these regulations have 
not been published in the Code of Fed¬ 
eral Regulations- 

While the Bureau of Prisons has fre¬ 
quently received and considered com¬ 
ments from the public relating to Bureau 
regulations, there has not been a syste¬ 
matic process whereby these comments 
arc solicited and considered before regu¬ 
lations take effect. This publication proc¬ 
ess will afford Interested persons addi¬ 
tional notice of Bureau regulations and 
proposed regulations and will create a 
formal process for solicitation and con¬ 
sideration of comments. 

The Bureau of Prisons does not, how¬ 
ever, intend to publish regulations which 
relate exclusively to the following: 

(1) Employment or personnel policies 
with respect to Bureau of Prisons em¬ 
ployees: and 

(2) Internal management policies and 
nonsubstantive interpretations, such as 
administrative staff manuals, procure¬ 


ment and budget procedures, record 
keeping and reporting requirements, and 
instructions issued to implement those 
regulations which are published. 

On May 23.1977, the Bureau of Prisons 
published its first group of proposed rules 
(see 40 FR 26334 et seq.). Comments 
from the public concerning those pro¬ 
posals are now being considered. In this 
issue of the Federal Register, the Bu¬ 
reau of Prisons has published proposed 
regulations which relate most directly 
to the following: 

(1) Telephone Rules and Require¬ 
ments of Inmates. 

<2> Dress and Grooming of Inmates. 

(3) Religious Practices and Observ¬ 
ances of Inmates. 

<4> Controlled Unit Programs. 

(5) Inmate Manuscripts. 

<6> Inmate Organizations. 

In future issues of the Federal Reg¬ 
ister the Bureau of Prisons will publish 
(other) regulations which relate to the 
control, custody, care, treatment, and 
instruction of inmates. 

Interested persons may participate in 
this proposed rulemaking by submitting 
data, views, or arguments in writing to 
the Bureau of Prisons. Room 665, 320 1st 
Street NW., Washington, D.C. 20534. 
Comments received before September 30, 
1977. will be considered before final ac¬ 
tion is taken on these proposals. Copies 
of all written comments received will be 
available for examination by Interested 
persons at the Bureau of Prisons, Room 
665. 320 1st Street NW„ Washington. 
D.C. 20534. The proposals may be 
changed in light of the comments re¬ 
ceived. No oral hearings are contem¬ 
plated. 

In consideration of the foregoing, it is 
proposed the following be added to 28 
CFR Chapter V: Parts 540, 541, 548. and 
551 as set forth below: 

PART 540—CONTACT WITH PERSONS IN 
THE COMMUNITY 

Subpart I—Inmate Telephone Use 

Sec. 

540.140 Purpcwe and scope. 

540.141 Monitoring of inmate telephone 

nils. 

540 142 Inmate telephone calls to attorneys. 

540.143 Responsibility for Inmate mis¬ 

use of telephones. 

540.144 Expenses of inmate telephone use. 

540.145 Telephono calls for Inmates In dis¬ 

ciplinary segregation. 

540.146 Telephone colls for inmates In ad¬ 

mission. holdover status, and for 
uusentenced Inmates. 

Authority: 18 U8.C- 4001. 4042. 4061. 4082, 
4161-4166, 5015, 5039; 28 U8.C. 609; 28 CPR 
0.95-0 DO. 

Subpart I—Inmate Telephone Use 
§ 510.110 Purport* and M*ope. 

An inmate may call a person of his 
choice outside the Institution on a tele¬ 
phone provided for that purpose. In¬ 
mate telephone use is subject to limita¬ 
tions and restrictions which the Warden 
determines are necessary to insure the 
security, good order, and discipline of the 
institution and to protect the public. The 
Warden shall establish procedures and 
facilities for inmate telephone use. The 


Warden shall permit an inmate who lias 
not been restricted from telephone use 
under fi 540.143 to make at least one tele¬ 
phone call each three months. 

§ 510.Ml Monitoring of Inmate tele¬ 
phone call*. 

The Warden may direct that Inmate 
telephone calls be monitored to provide 
for the security, good order, and disci¬ 
pline of the Institution and to protect the 
public. 

§ .710.112 Inmate telephone call* In 
attorneys. 

The Warden may not apply frequency 
limitations on inmate telephone calls to 
attorneys when the inmate demonstrates 
that communication with attorneys by 
correspondence, visiting, or normal tele¬ 
phone use is not adequate. 

§ 510. M3 Responsibility for inmate mi*- 
U 0 c of telephones. 

The Inmate is responsible for any mis¬ 
use of the telephone. The Warden shall 
refer incidents of unlawful inmate tele¬ 
phone use to law enforcement authorities. 
If an inmate violates the institution’s 
telephone regulations, the Warden may 
direct that the inmate’s telephone privi¬ 
leges be suspended or that other appro¬ 
priate disciplinary action be taken. 

§ 540.144 Expem*** of inmate telephone 
use. 

An inmate is responsible for the ex¬ 
pense of inmate telephone use except that 
the Warden may direct the government 
to bear the expense of inmate telephone 
use under compelling circumstances such 
as when an inmate has lost contact with 
his family or has a family emergency. 

§540.145 Telephone rail* for inmate* 
in disciplinary segregation. 

The Warden shall allow an inmate in 
disciplinary segregation to make phone 
calls to the greatest extent practical. 

§ 540.140 Telephone call* for inmate* 
in admission, holdover statu*, and for 
nn«entcneed inmate*. 

To the greatest extent practical each 
inmate in admission, holdover status, or 
who is unscntenced shall be permitted 
to make telephone calls. Normally an in¬ 
mate In holdover status who is scheduled 
for transfer may not make a telephone 
call prior to the transfer. An inmate who 
is unsentenced shall be allowed to make 
telephone calls to family members and 
to his attorney of record when there is 
evidence that other means of communi¬ 
cation are inadequate because of time. 


PART 541—INMATE DISCIPLINE AND 
SPECIAL HOUSING UNITS 

Subpart O—Control Unit Program* 

Sec. 

541.50 Purpoee and ncope. 

541.51 Approval. 

541.52 Criteria for selection. 

541.53 Programs. 

541.54 ClaasiAcation review 
541 56 Release. 

Authority: 5 UB.C. 301; 18 U8.C. 4001, 
4042. 4081. 4082. 4161-66, 5016. 5039; 28 U8.C. 
509. 510; 28 CFR 0.95 0.99. 


FEDERAL REGISTER, VOL 42, NO 15S—TUES0AY, AUGUST 16, 1977 





PROPOSED RULES 


41369 


Subpart D—Control Unit Programs 
§ 511.50 Purpose and *rope. 

<a> The Bureau of Prisons establishes 
Control Unit Programs designed to sep¬ 
arate those Inmates, whose behavior 
seriously disrupts the orderly operation 
of an Institution, from inmates who wish 
to participate in regular institution pro¬ 
grams. The Warden shall provide within 
a control unit humane living conditions 
and an opportunity to engage In self- 
improvement activities. An inmate 
placed in a control unit remains in the 
unit as long aj a definite need for separa¬ 
tion is demonstrated. 

§ 511.51 Approval. 

Recommendations for transfer to Con¬ 
trol Unit Programs may be initiated by 
the appropriate staff or the Institution 
Discipline Committee, who shall then 
refer the recommendation to the War¬ 
den. Those Inmates recommended by the 
Warden shall be referred to the Regional 
Director who may approve or disapprove 
the recommendations for transfer. If ap¬ 
proved, the recommendation shall be 
forwarded to the Assistant Director. Cor¬ 
rectional Programs Division, who shall 
make a final decision approving or dis¬ 
approving the transfer. The Assistant 
Director, Correctional Programs Divi¬ 
sion, shall make all final decisions con¬ 
cerning removal from the Control Unit 
Program and any change in the Unit's 
programs. 

§ 511.52 Criteria for *c!eclioit. 

(a) An inmate Is classified for a con¬ 
trol unit if he meets the following cri¬ 
teria: 

(1) The inmate poses a serious threat 
to other inmates or staff if allowed to re¬ 
main in the general population <e.g.. by 
repeated acts or threats of an assaultive 
nature, escapes or attempted escapes). 

(2) The inmate is ordinarily in segre¬ 
gation. 

(3) The inmate shows little or no 
mental and no major physical disabilities. 

<b) A protection case, such as an in¬ 
formant, aggressive homosexual, etc., is 
not ordinarily considered for a control 
unit unless he meets all of the general 
criteria described in paragraphs 1. 2. and 

3 of this section. 

§ 511.53 Program*. 

fa) Minimum guidelines for an inmate 
program are as follows: 

(1) Each program consists of three 
levels. 

(2) Each successive level provides in¬ 
creased privileges and responsibilities, 
offers some advantage to the participant, 
and creates an incentive to advance. 

<3> Each inmate entering the program 
shall start on the lowest level and pro¬ 
gress through the levels. 

(4» Each unit team shall decide, based 
on the achievement of clearly observ¬ 
able goals, when an inmate is ready to 
move to another level, subject to review 
of the Warden. 

(5) Standards for all levels may not be 
less than that of segregation (See 

4 541 . 20 ). 


(b) The following arc minimum pro¬ 
grams acceptable to form a control unit: 

(1) Education . The Warden shall 
assign to a member of the education 
staff the responsibility for developing 
educational programs in the unit. Staff 
shall make these education programs 
available to inmates during evenings and 
weekends. Staff shall provide study 
courses for all levels of academic needs 
in compliance with § 544.30 of this 
chapter. 

(2) Legal, The unit shall provide legal 
materials as required by $ 541.54. 

(3) Counseling. Personnel assigned to 
the unit are trained in these skills. Unit 
Managers shall continuously monitor and 
evaluate counseling efforts. 

(4) Work. The Warden shall estab¬ 
lish an industry or other work program 
that is custodially suitable. 

(5) Visiting. In some instances, par¬ 
ticularly where an inmate In the unit is 
a threat to the lives of others, special con¬ 
trolled visiting facilities may be neces¬ 
sary. 

(0) Correspondence. See $ 540.10 of this 
chapter. 

(7) Religion. Chaplains shall visit the 
unit on a regular basis and provide 
religious programming as provided in 
Part 548 of the chapter. 

<8) Recreation. Staff shall arrange a 
minimum of two hours weekly for recrea¬ 
tion and exercise out of the cell. Where 
group activities are possible, this provi¬ 
sion may be extended and become a port 
of the level rewards system. Various table 
games and exercise material may be pro¬ 
vided which do not disrupt the good order 
of the institution. 

(9) Leisure activities. In addition to the 
regular period of physical exercise, staff 
shall make available other cultural or 
leisure activities. 

(10» Commissary. Purchase of items 
shall be guided by custodial considera¬ 
tions. Staff shall regulate the degree of 
commissary participation by level as- 
* signments os an Incentive for participa¬ 
tion In other program areas. 

§ 541.51 Clarification review. 

Staff shall conduct classification re¬ 
view of inmates in the unit in accordance 
with Part 524 of this chapter. The unit 
team shall review each case at least 
monthly and document this by recording 
any positive and negative changes. Unit 
staff shall conduct additional personal 
interviews at specified, frequent intervals, 
and shall record findings or observations 
in the inmate's record. 

§ 541.55 Krlraor. 

An inmate shall be released from the 
unit when staff find that he no longer 
poses the degree of threat to others 
which existed when he was admitted to 
the unit, and he Is ordered released by 
the Assistant Director, Correctional Pro¬ 
gram Division, upon the recommenda¬ 
tion of the staff. An inmate may be re¬ 
leased from the unit in any of the follow¬ 
ing ways: 

(1) An Inmate may be returned to the 
Institution from which he was originally 
transferred. 


(2) An inmate may be transferred to 
another Institution which may differ sig¬ 
nificantly in its degree of controls. 

(3) An inmate may be placed directly 
into the general population of the Insti¬ 
tution in w’hich the control unit is 
located. 


PART 548—RELIGIOUS PROGRAMS 

Subpjrt B—Belieft and Practice* 

Sec. 

548.10 Purpose and scope. 

548.11 Procedure*. 

543 12 Diet. 

648.13 Rescheduling to observe religious 
holiday*, service*, meetings and 
activities. 

Atmtotmr: 18 U.8.C. 4001, 4042; 28 U-S.C. 
500, 510; 28 CPR 0 95-0.09. 

Subpart B—Religious Beliefs and Practices 
§ 548.10 Purpose .»n«l scope. 

(a) The Bureau of Prisons extends to 
an inmate the greatest amount of free¬ 
dom of and opportunity for pursuing in¬ 
dividual religious beliefs and practices 
as is consonant with the maintenance of 
security and good order of the institu¬ 
tion. 

<b) When it is considered necessary 
for security or good order of the Insti¬ 
tution. the Warden may limit attend¬ 
ance at or discontinue completely a re¬ 
ligious activity, service, or meeting. The 
Warden may not restrict or allow the 
religious group itself to restrict attend¬ 
ance at or participation in a religious 
activity, service, or meeting on the basis 
of race, color, nationality, or creed. 

(c) All religious services, activities, 
and meetings must comply with insti¬ 
tution regulations. 

§518.11 Prorcilun-*. 

(a) Institution Chaplains shall assist 
in the expansion of an inmate's knowl¬ 
edge and understanding of and com¬ 
mitment to the beliefs and principles of 
the inmate's religion. The Chaplain shall 
provide pastoral care, counseling, re¬ 
ligious education, and religious instruc¬ 
tion to inmates. 

<b) Institution Chaplains shall sche¬ 
dule religious services of worship, activi¬ 
ties. and meetings. All religious services, 
meetings, and activities arc under the 
general supervision of the Chaplain, but 
specific supervision procedures are desig¬ 
nated by the Warden. If an institution 
has no staff Chaplain, a staff member 
designated by the Warden shall exercise 
the authority of the Chaplain. 

(c> Institution staff may contract with 
clergy or representatives of faith groups 
in the community, to help achieve the 
purposes of the Bureau of Prisons policy 
regarding religious practices and beliefs 
of inmates. 

(d> No one may disparage the religious 
beliefs of an inmate, nor deliberately 
seek to persuade an Inmate to change 
religious affiliation. 

(e> An inmate may designate a reli¬ 
gious preference. An inmate may change 
this designation at any time. 

<f) Participation in religious activities 
and attendance at religious services or 
meetings is voluntary. 
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(g) An Inmate may wear, during a 
religious service, appropriate personal 
liturgical apparel. An inmate may re¬ 
tain this apparel in accordance with 
Part 551 and it may be worn or used only 
during scheduled religious services or in 
private devotional observances. 

*h) Each inmate who wishes to have 
religious books, publications, or materi¬ 
als must comply with the general rules 
of the institution regarding the reten¬ 
tion and accumulation of personal prop¬ 
erty. <See Part 551 of this chapter). Lit¬ 
erature, publications, or books about re¬ 
ligion or religious teaching are permit¬ 
ted in accordance with Part 551 of this 
chapter. 

§518.12 Dirt. 

(a) An inmate may abstain from eat¬ 
ing food items served to the general in¬ 
mate population which are prohibited 
by the Inmate's religion. 

(b) As a once a year accommodation. 
stafT may make arrangements with an 
inmate religious group to have a special 
meal which meets liturgical standards of 
the religion. In most situations, all or 
most food items to be served are from 
the main serving line. IX the inmates 
representing the organization request, 
based upon documented necessity, staff 
may purchase specially prepared food 
items which meet religious requirements 
from a food supplier. Funds for the pur¬ 
chase of special food items are provided 
from— 

(1) Funds from Chaplain’s budget; 

t2) Inmates’ commissary accounts: or 

<3) Funds provided by the community 
organization. 

§ 5*18.13 Rescheduling to observe reli¬ 
gion* It olid jo*, service*, meeting*, 
and iietivitie*. 

(a) The Warden shall endeavor to fa¬ 
cilitate the observance of Important reli¬ 
gious holidays, sacraments, or celebra¬ 
tions that do not coincide with legal hol¬ 
idays, and to facilitate that observance 
In accordance with specific requirements 
of a faith group, e.g., fasting, worship, 
diet, or work proscription. The Inmate 
must initiate a request for specific ob¬ 
servance of a religious holiday. 

(b) The Warden may relieve an in¬ 
mate from a work assignment if a reli¬ 
gious activity, service, or meeting is also 
scheduled at that time. The Warden may 
schedule the inmate to make up work at 
another time. The Warden shall take 
into consideration the availability of 
staff and space within the institution 
when scheduling religious services, activ¬ 
ities or meetings. 

<c) The Chapel may be open during 
the noon meal hour for prayer and wor¬ 
ship. 

PART 551—MISCELLANEOUS 

Sub part A—Inmate Grooming 

Sac. 

561.1 Policy. 

551.2 Mustaches and nldeburns. 

5513 Bern Tils 

651.4 Hair pieces. 

551.5 Hair length. 

551 6 ReatrlcUoiift and exccpUona. 

551 7 Bathing and clothing. 


Subpart D—Inmate Organisations 

Sec. 

551.00 Purpose and scope. 

551.01 Approval. 

551.62 Accountability for funds. 

551 03 Dues 
551.04 Meeting*. 

551.65 Fund raising projects. 

551.60 Special activities. 

Subpart F —Inmate Manuscripts 

551.100 Definition of manuscripts. 

551101 Manuscript preparation. 

551.102 Mailing inmate manuscripts. 

551 103 Limitations on an Inmate’* accumu¬ 
lation of manuscript material. 

Atmtoamr: 18 US.C. 4001. 4042: 28 UB.C. 
509, 510; 28 CFR 0 £5-009. 

Subpart A—Grooming 

§ 551.1 Policy. 

The Bureau of Prisons permits an 
inmate to select the hair style of per¬ 
sonal choice, and expects personal clean¬ 
liness and dress in keeping with stand¬ 
ards of good grooming and the security, 
good order, and discipline of the insti¬ 
tution. 

§551.2 Mu*lachc* and fttdcburn*. 

An inmate may wear a mustache or 
sideburns or both. 

§ 551.3 Beards. 

An inmate may not u f ear a beard. 
§551.4 Iliiir pieces. 

An inmate may not wear a hair piece, 
toupee, or other artificial hair. 

§551.5 Hair length. 

<a) Tlie Warden may not restrict hair 
length if the inmate keeps it neat and 
clean. 

(b) The Warden shall require an in¬ 
mate with long hair to wear a cap or 
hair net when working in food service 
or where long hair could result in in¬ 
creased likelihood of work injury. 

<c) The Warden may require an in¬ 
mate to wear shorter hair when neces¬ 
sary to wear protective head gear be¬ 
cause of a specific job assignment 

§ 551.6 Restriction* and exception*. 

The Warden may impose restrictions 
or exceptions for documented medical 
reasons. 

§ 551.7 Bathing and clothing. 

Each Inmate must observe the stand¬ 
ards concerning bathing and clothing 
that exist in the institution as required 
by standards of 551.1. 

Subpart D—Inmate Organizations 
§ 551.60 Purpose and *ct>pc. 

The Bureau of Prisons permits inmate 
organizations to function for recrea¬ 
tional. social, civic, and benevolent 
purposes. 

§551.61 Apprwjil. 

(a) A Warden may approve an in¬ 
mate organization when— 

U> The organization has a constitu¬ 
tion and bylaws which Include its pur¬ 
pose and operation and the duties and 
responsibilities of the officer; the War¬ 


den may amend the constitution and 
bylaws; and 

(2) The organization docs not operate 
in opposition to the security, good order, 
nnd discipline of the institution. 

<b) Every inmate organization shall 
be coordinated by a staff sponsor whose 
duties are performed while in official 
duty status. Staff may volunteer off-duty 
time to work with inmate organizations. 

§ 551.62 Accountability fur fund*. 

<a) The organization treasurer shall 
keep financial records to reflect— 

(1) Income Identified by source; and 

(2) Expenditures with applicable 
receipts. 

<b> The treasurer of the Inmate or¬ 
ganization shall prepare financial state¬ 
ments by April 20. July 20, October 20, 
and January 20 each year. The treasurer 
shall present the reports to the member¬ 
ship, the staff sponsor, and the Warden. 

<c) The Warden shall require an au¬ 
dit of each Inmate organization at least 
once a year. 

<d> The inmate organization may not 
use its funds to compensate or to fur¬ 
nish gifts to staff or to finance the staff 
sponsors’ activities. 

§ 551.63 Due*. 

The organization may not make pay¬ 
ment of dues a requirement of member¬ 
ship for an Inmate who lacks funds. The 
organization may not collect dues unless 
the Warden has approved the rate and 
method of collection. 

§ 551.61 Meeting*. 

All meetings scheduled must be ap¬ 
proved by the Warden and supervised 
by staff. The organization may not hold 
meetings at times which are competitive 
with scheduled inmate work and pro¬ 
gram activities. 

§ 551.65 Fund raUIng project*. 

Inmates shall do most of the work In 
fund raising projects. The Warden may 
not approve a project that is competitive 
with the commissary nor one that creates 
work beyond the resources available to 
the institution. 

§ 551.66 Special arthitir*. 

Banquets, community programs, char¬ 
itable contributions, or the attendance 
of guests at regular meetings require the 
Warden’s approval. The Warden shall 
require guests to purchase a meal ticket 
when attending banquets where the gov¬ 
ernment Incurs the cost. 

Subpart F—Inmate Manuscripts 
§ 551.100 Definition of manuscript*. 

“Manuscript” means fiction, nonfic¬ 
tion, poetry, music and lyrics, drawings 
and cartoons, and other writings of a 
similar nature. 

§ 551.101 Manuscript preparation. 

An Inmate may prepare a manuscript 
for private use or for publication while 
in custody without staff approval. The 
Inmate may use only leisure time to pre¬ 
pare a manusaript 
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6 351.102 Mailing inmate n>nnti*er!pU. 

An inmate may mall a manuscript as 
general correspondence. In accordance 
with Part 540. Subpart B of this chapter. 
An Inmate may not circulate his manu¬ 
script within the Institution. 

§ 551.103 IJmitnlion* oil oil inmatf'« 
Mccumulntion of miinii«rHpt nutlrrial. 

The Warden may limit, for housekeep¬ 
ing, fire-prevention, or security reasons, 
the amount of accumulated Inmate 
manuscript material. 

Dated: August 11. 1977. 

^HERMAN R. Day, 

Acting Director . 
Bureau of Prisons. 
\m Doc.77 33002 Filed 8-15-77;8:45 om) 
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RULES AND REGULATIONS 


Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG ADMINIS¬ 
TRATION, DEPARTMENT OF HEALTH, 
EDUCATION. AND WELFARE 

(Docket No. 75N-0003J 

SUBCHAPTER D—DRUGS FOR HUMAN USC 

PART 310—NEW DRUGS 
SUBCHAPTER O—COSMETICS 
PART 700—GENERAL 

Aerosol Drug and Cosmetic Products 
Containing Zirconium 

AGENCY: Food and Drug Administra¬ 
tion. HEW. 

ACTION: Final rule. 

SUMMARY: The agency Ls issuing final 
regulations declaring that any aerosol 
drug or cosmetic product containing zir¬ 
conium Ls a new drug or an adulterated 
cosmetic. The Commissioner of Food and 
Drugs has adopted this position after re¬ 
viewing an advisory panel report on the 
use of aerosol antiperspirant products 
containing zirconium. This regulation 
will keep these products off the market 
until safety testing adequate for ap¬ 
proval of a new drug application has 
been done. 

EFFECTIVE DATE: September 15. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

William E. Oilbertson, Bureau of 
Drugs <HFD-510>. Food and Drug Ad¬ 
ministration. Department of Health. 
Education, and Welfare. 5600 FLshers 
Lane. Rockville. MD 20857 <301-443- 
4960 K 

SUPPLEMENTARY INFORMATION: 
In the Federal Register of June 5, 1975 
<40 FR 24328*, the Commissioner pro¬ 
posed that any aerosol drug or cosmetic 
product containing zirconium Is a new 
drug or an adulterated cosmetic. Inter¬ 
ested persons were given until Septem¬ 
ber 3. 1975. to file written comments re¬ 
garding this proposal. The Commissioner 
granted a request by The Procter ft Gam¬ 
ble Company for an extension of the 
comment period to October 3. 1975, by 
notice published in the Federal Register 
of August 21, 1975 <40 FR 36574). to per¬ 
mit time for compilation of extensive new 
data that arguably would resolve the is¬ 
sues of toxicity raised in the proposal. 
Data and comments filed with the office 
of the Hearing Clerk. Food and Drug 
Administration, up to March 26. 1976, 
have been considered in order to Include 
as much of the complex data as possible 
in reviewing the issue. 

The June 5. 1975 proposal was in re¬ 
sponse to a report submitted to the Com¬ 
missioner by the over-the-counter 
<OTC> Panel on Review of Antiper¬ 
spirant Drug Products Tills panel con¬ 
cluded In their report that zirconium 
compounds have caused skin granulomas 
and toxic effects in the lungs and other 
organs of experimental animals and ex¬ 
pressed concern about the potential tox¬ 
icity of such compounds when used in 
humans over an extended period of time. 
Although extensive animal toxicity data 
were received, these data failed to pro¬ 


vide a basis for establishment of a safe 
level for long-term use. The panel also 
concluded that the benefit likely to be 
derived from the use of zirconium-con¬ 
taining aerosol antiperspirants is un¬ 
support able in view of the risks involved. 
The benefit from the use of zirconium- 
containing aerosol antiperspirants is 
available to consumers from other prod¬ 
ucts that are generally recognized as 
safe. 

Therefore, the panel recommended 
that: 

1. All zirconium-containing aerosol 
antiperspirants be placed in Category II 
(not generally recognized as safe), and 

2. Because conclusive testing to estab¬ 
lish the safety might take years to ac¬ 
complish. the Commissioner should take 
immediate steps to remove these ingre¬ 
dients from interstate commerce until 
safety has been demonstrated. 

The Commissioner, after an extensive 
review’ of the data and conclusions of the 
pane), adopted their position in the 
June 5. 1975 proposal. He further con¬ 
cluded that, based on this adverse bene- 
flt-to-risk ratio and the recommendation 
for prompt action, any delay In action 
regarding the use of these drug and 
cosmetic products was unjustified and 
contrary to the public interest. He de¬ 
cided that this action should not await 
the final report of the OTC Panel on Re¬ 
view of Antiperspirant Drug Products but 
should be implemented as soon as pos¬ 
sible. In fact, companies who submitted 
data to the panel on zirconium-contain¬ 
ing aerosol antiperspirants have already 
indicated compliance with the panels 
recommendation (see below*). 

The Commissioner reviewed exten¬ 
sively all of the comments to the proposal 
and all new data submitted through 
March 26. 1976. Because of the complex¬ 
ity of the data, he further solicited com¬ 
ments from experts in inhalation toxicity 
specifically for the purpose of reviewing 
the new data submitted in response to 
the June 5.1975 proposal. 

The Commissioner Is aware that in 
May 1976 the United States manufactur¬ 
ers of zirconium-containing aerosol anti¬ 
perspirants announced voluntary cessa¬ 
tion of the manufacture of the zirconium 
complexes discussed in the June 5, 1975 
proposal. He also has information that 
no further manufacturing of OTC prod¬ 
ucts containing this ingredient as an an¬ 
tiperspirant in aerosol form has occurred 
since that time, although distribution of 
some previously manufactured products 
had continued into October 1976. 

The agency received 21 comments from 
consumers supporting the proposed ac¬ 
tion and 10 from 3 pharmaceutical man¬ 
ufacturers against the proposed action. A 
summary of the significant comments to 
the proposal and the Commissioner’s 
conclusions arc as follows: 

1. Inhalation toxicity. One comment 
stated that zirconium aluminum glycine 
complex (ZAO) and aluminum chlorhy- 
drate elicited only the effects of a non¬ 
specific irritant. New studies, not avail¬ 
able to the Commissioner when he issued 
his proposal, were submitted by several 
manufacturers to illustrate this non¬ 


specific irritant effect. They consisted of 
several short-term, high concentration 
exposure tests. 

The Commissioner recognizes that 
short-term, acute aerosol animal studies 
arc helpful In establishing a complete 
toxicity profile. However, he is obliged 
to assess the toxicity of zirconium com¬ 
pounds in their intended use, Le., daily 
application over a period of years, per¬ 
haps decades. Acute and subchronic (less 
than 90 days) toxicity studies, while 
helpful, cannot be relied upon to extrapo¬ 
late long-term effects. Granulomatous 
lung disease is chronic in nature and de¬ 
velops slowly. Long-term studies are par¬ 
ticularly important when consideration 
Js given to a large population that may be 
at special risk by virtue of preexisting 
impairment of lung function, c.g., asth¬ 
matics. Individuals with emphysema, cr 
even heavy cigarette smokers. Conse¬ 
quently. the Commissioner concludes 
that the acute and subchronic studies 
submitted do not address the consider¬ 
ations needed to resolve the safety prob¬ 
lems posed by long-term use. 

Some of the studies submitted were 
6-month and 1-year interim reports on 
chronic inhalation studies in monkeys 
and rats. The submitters stated that the 
limited results available to date suggest 
that exposure of monkeys and fats over 
a 1-yenr period did not produce obvious 
pulmonary changes. 

While the Commissioner believes that 
this Information is encouraging, the 
study has not been completed. The Com¬ 
missioner is unable to make a decision 
based on such incomplete data. Conse¬ 
quently. the Issue of long-term toxicity 
remains unresolved. 

2. Granuloma formation. One com¬ 
ment stated that ZAG produced only the 
effects of foreign body Irritants and only 
after extreme overdosing. A study was 
submitted in which hamsters were intra- 
tracheally Infused with ZAG, sodium 
zirconium lactate, and aluminum chlor- 
hydrate. Lesions were produced in all 
animals. There were qualitative differ¬ 
ences in the lesions produced by ZAG 
and aluminum chlorhydrate. ZAG 
tended to produce a lesion with granulo¬ 
matous inflammation predominating, 
u’hereas aluminum chlorhydrate pro¬ 
duced. primarily, bronchlolar adenoma¬ 
toid lesions (a nonspecific microscopic 
lesion of the terminal bronchioles). 

In another study submitted by the 
same commentor. single intradermal 
injections of ZAG and sodium zirconium 
lactate were given to each of nine guinea 
pigs. All animals were subsequently 
challenged by intradermal Injections of 
the same compounds. Beryllium sulfate 
was included as a positive control and 
elicited the classical exudative skin re¬ 
action indicative of delayed hypersensi¬ 
tivity. ZAG was found to produce gran¬ 
ulomas in the skin of all animals receiv¬ 
ing as little as 1 mlcrogram of zirco¬ 
nium. The lesions were described as a 
varying combination of necrosis of der¬ 
mal collagen and giant and epithelial 
I sic I cells. The Commissioner believes 
that the presence of epithelioid ceils is 
Indicative of a high-tumover granuloma 
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and not the simple deposition of an inert 
foreign body. 

In a third study from the same corn- 
mentor. sodium zirconium lactate. ZAO. 
and aluminum chlorhydrate were tested. 
In this study. ZAG was also shown to 
cause granulomatous lesions. 

The Commissioner concludes that ex¬ 
posure to ZAG and other zirconium salts 
by the inhalation route still tends to be 
associated with granuloma formation. 
Assertions of safety and submissions de¬ 
signed to demonstrate that safety leave 
this issue unresolved. 

3. Safety versus toxicity testing. One 
commentor submitted partially complete 
long-term inhalation studies to demon¬ 
strate safety. 

Because toxic effects have been found 
In animals exposed to one zirconium- 
containing aerosol antlpersplrant. the 
Commissioner concure with the panel s 
report that modem toxicological re¬ 
search dictates that the dose-response 
curve of the material be determined so 
that safety factors can be estimated un¬ 
der normal usage and potential abuse 
conditions. The partially complete long¬ 
term inhalation studies performed and 
submitted with the comment contain as 
insufficient range of dosages to reason¬ 
ably determine the dose-response rela¬ 
tionship. Even with the completion of 
the long-term inhalation studies, the 
Food and Drug Administration (FDA) 
will still lack sufficient data needed to 
establish such a curve. The Commis¬ 
sioner therefore concludes that the 
acute, short-term, and chronic toxicity 
studies submitted by the commentor fail 
to resolve the long-term toxicity Issues 
raised in the June 5. 1975 proposal, and. 
even If present chronic inhalation 
studies were complete, they would still 
be insufficient to resolve these issues. 

4. Skin irritation and sensitization. 
Several comments alleged that no sensi¬ 
tization occurs with ZAO. and studies 
were submitted to support this conten¬ 
tion. 

The panel stated that no adequate 
tests had been submitted to show lock 
of potential for zirconium to cause ir¬ 
ritancy and sensitization. Subsequent to 
the proposal, studies were presented to 
assess the potential of zirconium com¬ 
pounds to cause sensitization. In these 
studies, animals (monkeys, guinea pigs, 
hamsters, and rabbits) were intrader- 
mally administered either a zirconium 
compound or a control substance (a sub¬ 
stance known to produce sensitization: 
In these experiments, either ovalbumin 
or beryllium sulfate). From these stud¬ 
ies. no evidence was found that ZAG 
produced sensitization. 

The Commissioner reviewed the ani¬ 
mal studies designed to produce allergic 
response or sensitization. Under condi¬ 
tions of the tests, there was no evidence 
that ZAG produced sensitization. The 
Commissioner agrees that these animal 
studies have shown that ZAG does not 
produce a sensitization reaction under 
these test conditions and is therefore not 
considered acutely allergenic. However, 
he is unable to conclude, on the basis 
of the data submitted with the com¬ 
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ments, that ZAG or other zirconium 
compounds would not yield sensitizing 
derivatives if retained for long periods 
of time in lung tissue. It is not predictable 
from these tests if there would be sen¬ 
sitization as a result of long-term expo¬ 
sure in humans. 

5. Particle size effets. Two manufac¬ 
turers stated that their products have 
been reformulated such that oil zir¬ 
conium- containing aerosol particles 
arc 10 microns or larger in diameter. 
According to the Task Group on Lung 
Dynamics of the International Radiolog¬ 
ical Protection Commission report 
(Health Physics 12:173-207. 1966. a copy 
of which is on file with the Hearing 
Clerk. Food and Drug Administration. 
Rm. 4-65. 5600 Fishers Lane. Rockville. 
MD 20857), all inhaled particles larger 
than 10 microns are deposited in the 
tracheobronchial and nosophamygeal 
regions and will not reach the deep por¬ 
tions of the lung. Particles lodging in 
the upper respiratory tract would be 
cleared from the body via natural muco¬ 
ciliary escalator (normal lung clearance 
mechanism). 

The Commissioner agrees that if the 
production of such a formulation is tech¬ 
nically feasible, the possibility of deep 
lung deposition and the attendant local 
pulmonary responses discussed in the 
June 5. 1975 proposal would be substan¬ 
tially reduced. However, the production 
of aerosols with most of the particles 
greater than 10 microns docs not elimi¬ 
nate all particles that may reach the 
pulmonary region (respiratory bronchi¬ 
oles and alveoli). Particle size distribu¬ 
tion should be determined by impaction 
<a method for measuring particles) of 
the macro5pherical (larger size) parti¬ 
cles with optical or electron microscopy 
confirmation of the particle size char¬ 
acteristics. Such data have yet to be sub¬ 
mitted to FDA. 

The change in particle size will 
change the deposition sites from the 
deep lung to the upper respiratory tract 
and nasopharyngeal areas. The Com¬ 
missioner feels that the anatomical re¬ 
distribution of deposition sites does not 
necessarily alter zirconium toxicity, only 
the possible site of the lesion. Granu¬ 
lomas of the upper respiratory tract and 
gastrointestinal tract have been reported 
with other substances. 

The Commissioner concludes that fur¬ 
ther particle sizing data arc required 
and that the potential for zirconium 
compounds to cause graulomas in the 
upper respiratory tract or the naso¬ 
pharyngeal area must also be investi¬ 
gated. In addition, because zirconium- 
containing aerosol antiperspirants pro¬ 
duce relatively Insoluble particles, the 
amount may increase from dally dosing 
such that the ability of normal lung 
clearance mechanisms (mucociliary, 
lymphatic, and circulatory removal) to 
cope with these particles may be in¬ 
hibited. Investigation, particularly with 
respect to the length of time particles 
remain in the lung, the time required for 
clearing such particles from the lung, 
and the specific mechanism of clearance 
Is mandatory. 
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6. Cytotoxicity. Two common tors re¬ 
ported testing in progress to determine 
the cytotoxic potential of zirconium 
complexes. These studies were designed 
to assess the cytotoxic and functional ef¬ 
fects on rabbit and human alveolar 
macrophages (specialized cells in the 
lung). 

The Commissioner has reviewed the 
limited interim data to date and Is aware 
that the results do not indicate that ZAG 
or other complexes are directly toxic to 
replicating cells In vitro. However, the 
Commissioner believes that the tests to 
date are not sufficient to allow him to 
conclude that the complexes, some deg¬ 
radation product thereof, or a catalyzed 
reaction may not produce toxic cellular 
effects. Further, these studies have not 
been completed and the Commissioner 
concludes that there are Insufficient data 
on which to base & decision. 

7. Allergenicity/hypersensitivity. Five 
studies were submitted with two com¬ 
ments to illustrate lack of potential for 
allergenicity of ZAG. ZAG and other zir¬ 
conium salts were administered by intra¬ 
tracheal infusion or by means of a skin 
patch to induce sensitization. The ani¬ 
mals were subsequently tested for sensi¬ 
tization with the same material. Al¬ 
though lesions were produced, no sensi¬ 
tization was said to occur. 

In all these studies, either the fre¬ 
quency of inoculation was inadequate or 
the duration w r as too short. The panel 
indicated that '‘single-shot” attempts to 
induce hypersensitivity were often in¬ 
effective. Potent sensitizers like beryllium 
sulfate have required as long as 16 
months to produce sensitivity. 

In all these tests, the inoculum was 
administered either intratracheally or 
via the skin patch. Inhaled particles 
possess different characteristics than 
particles intratracheally infused, insuf¬ 
flated. or injected. They are distributed 
In a manner completely different from 
those introduced by other methods. The 
panel emphasized this point In the pro¬ 
posal. In normal usage, the product 
would be applied and inhaled daily over 
a period of years. Inhalation of particles 
over this period of time could theoreti¬ 
cally produce sensitization. Mucosal sur¬ 
faces provide a uniquely active site for 
the development of immunologic hyper¬ 
sensitivity. None of the allergenicity/ 
hypersensitivity tests received thus far 
approximate actual use conditions which 
allow the Commissioner to make a safety 
determination. 

8. Chemical identity. One comment 
discussed the means of production of the 
macroepherical material that lias an In¬ 
creased average particle size. The com¬ 
ment concluded that the data submitted 
during the comment period show that 
ZAG in the maerosphcrlcal formulation 
is chemically identical to the smaller 
particle size material. Furthermore, a 
recently developed method for utilizing 
differential scanning colorimetry to ad¬ 
ditionally characterize ZAG was re¬ 
ported, thus defining the chemical Iden¬ 
tity and Integrity of ZAG and differen¬ 
tiating It from other zirconium alumi¬ 
num compounds. However, In contrast, 
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another comment was received reflecting 
the opinion or a noted expert on the 
chemical reactions of zirconium and 
zirconium complexes. This comment 
pointed out that the zirconium mate¬ 
rials presently used in antiperspirants 
arc complex polymeric compounds. 
Though chemical analysis has enabled 
their empirical formulae to be deter¬ 
mined. the molecular structures of these 
materials are still unknown. The polym¬ 
erization process produces not a single 
molecular entity, but a range o i struc¬ 
tures varying in molecular weights. De¬ 
pending on the solvent system, acidity 
of the solution, and the time of exposure 
to that acidity, a variety of polymeric 
species will form. The polymers can dif¬ 
fer not only in molecular weight but can 
differ topologically (spatial relationship 
of atoms within the molecule >. 

The Commissioner agrees that the 
chemical testa submitted show similar¬ 
ity in chemical identity between the 
small particle and macTOspherical for¬ 
mulation. However, data submitted in 
the comments show that the identifica¬ 
tion of ZAG powder by a single analyti¬ 
cal technique has not yet been achieved. 
In addition, in attempting to character¬ 
ize the regular and maerospherical 
forms, it was found that both forms of 
the aerosol antiperspirant material arp 
slightly soluble in human scrum albu¬ 
min. Polymeric zirconium compounds 
are known to be excellent catalysts for 
a host of chemical reactions. The Com¬ 
missioner Is concerned that a possible 
explanation of the different toxic effects 
reported for zirconium-containing aero¬ 
sol antiperspirant ingredient 1 ? may be 
round in the variety of polvmcric spe¬ 
cies which may form depending on the 
conditions of chemical reaction. 

The Commissioner recognizes that 
many aspects of zirconium chemistry 
have not been completely determined 
and concludes that sufficient data have 
not been submitted concerning the for¬ 
mation of different polymeric species, 
the activity of zirconium complexes as 
catalysts, and the potential interactions 
of zirconium complexes with cellular 
constituents. 

Regulatory Action 

Because it appears that conclusive 
testing to establish the safety of zir¬ 
conium-containing aerosol anUperspir- 
ants would take years to accomplish, 
and because during that time millions 
of consumers would be unnecessarily 
subjected to risk, the Commissioner has 
decided to stop movement of these agents 
in interstate commerce until safety test¬ 
ing adequate for approval o I a new drug 
application has been done, as recom¬ 
mended in the proposed rule making. 

Based on the estimates of outstanding 
stocks of zirconium-containing aerosol 
antiperspirants currently on the market, 
and in keeping with the conclusions pre¬ 
sented in the proposed rule making that 
the major safety issue is attributable to 
prolonged use. the Commissioner does 
not at this time anticipate that a recall 
of previously marketed zirconium-con- 
taming aerosol drug and cosmetic prod¬ 
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ucts is necessary to protect the public 
health. Upon the effective date of this 
final order, FDA will conduct an appro¬ 
priate surveillance program to assure 
that no substantial stocks of zirconium- 
containing aerosol drug and cosmetic 
products remain on the market. 

The available toxicological data indi¬ 
cate that zirconium compounds may be 
responsible for human skin granulomas 
as well as toxic effects in the lungs and 
other internal organs of test animals. 
Accordingly, these ingredients in aerosol 
formulations are not generally recog¬ 
nized as safe, and the Commissioner con¬ 
siders any drug product containing zir¬ 
conium in aerosol form to be a new drug. 
Furthermore, the Commissioner believes 
that the available information is suffi¬ 
cient to show that aerosol cosmetic prod¬ 
ucts containing zirconium may be in¬ 
jurious U> users. The regulation as pro¬ 
posed stated that regulatory action was 
being taken with respect to cosmetic 
products *Tbiased upon the lack of toxi¬ 
cological data adequate to establish a 
safe level for use • • V* The Anal regu¬ 
lation relating to cosmetic products has 
been revised to delete this phrase, to 
identify the risks from zirconium use 
that are of concern, and to refer to the 
statutory test for determining when a 
product is adulterated. This change 
brings the regulation into conformity 
with the format used in Part 700. Sub¬ 
part B. for requirements for specific cos¬ 
metic products, which Inadvertently 
was not followed in the proposed regula¬ 
tion. As revised, the regulations states 
tho considerations on which the Com¬ 
missioner relied in issuing the proposed 
and final regulations finding that aerosol 
cosmetic products containing zirconium 
are adulterated. 

This determination does not affect zir¬ 
conium-containing. nonaerosol antlper- 
spirspants that arc being reviewed by the 
OTC Antiperspirant Panel. Determina¬ 
tion of their safety and effectiveness will 
progress through the normal administra¬ 
tive process of the OTC review <21 CFR 
330.10). 

The Commissioner has carefully con¬ 
sidered the environmental effects of the 
regulation and. because the action will 
not significantly affect the quality of the 
human environment, has concluded that 
an environmental impact statement is 
not required. A copy of the environmen¬ 
tal impact analysis icport and environ¬ 
mental impact assessment are on flic 
with the Hearing Clerk. Food and Drug 
Administration. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act <secs. 505. 601- 
(a). 701 (ft >. 52 Stat. 1052-1055. as 

amended (21 U.S.C. 355. 361(a). 371<a>)) 
and under authority delegated to him 
(21 CFR 5.11, the Commissioner is 
{unending Parts 310 and 700 as follows: 

1. In Part 310. by adding new ft 310.510 
to Bub part E to read as follows: 

§ 310.510 Uae of arrufol drug product* 
ct»uLaming eirroitium. 

(a) Aerosol products containing zir¬ 
conium have been used in over-the- 


counter drug products as antiperspirants. 
Based upon the lack of toxicological data 
adequate to establish a safe level for use 
and the adverse benefit-to-risk ratio, 
such aerosol products containing zircon¬ 
ium cannot be considered generally rec¬ 
ognized as safe for use In drug products. 
The benefit from using aerosol drug 
products containing zirconium is insig¬ 
nificant when compared to the risk. 8afcr 
alternative antiperspirant products are 
available. 

<b> Any aerosol drug product contain¬ 
ing zirconium is a new drug within the 
meaning of section 201 <p> of the Fed¬ 
eral Food. Drug, and Cosmetic Act for 
which an approved new drug application 
pursuant to section 505 of the act and 
Part 314 of this chapter is required for 
marketing. 

(c) A completed and signed •'Notice 
of Claimed Investigational Exemption 
for a New Drug" (Form FD-1571 ), as set. 
forth in ft 312.1 of this chapter. Is re¬ 
quired to cover clinical Investigations de¬ 
signed to obtain evidence that such 
preparation is sale for the purpose in¬ 
tended. 

<d> Any such drug product introduced 
in interstate commerce after September 
15. 1077 that Is not In compliance with 
this section is subject to regulatory ac¬ 
tion. 

2 In Part 700. by adding new ft 700.16 
to Subpart B to read as follows: 

§700.16 Use of aerosol prod¬ 

ucts containing zirconium. 

(a) Zirconium-containing complexes 
have been used as an ingredient in cos¬ 
metics and/or cosmetics that ore also 
drugs, as. for example, aerosol antiper¬ 
spirants. Evidence indicates that certain 
zirconium compounds have caused hu¬ 
man skin granulomas and toxic effects 
in the lungs and other organs of experi¬ 
mental animals. When used In aerosol 
form, some zirconium will reach the deep 
portions of the lungs of users. The lung 
is on organ, like skin, subject to tlve de¬ 
velopment of granulomas. Unlike the 
skin, the lung will not reveal the pres¬ 
ence of granulomatous changes until 
they have become advanced and. in some 
cases, permanent It is the view of the 
Commissioner that zirconium is a dele¬ 
terious substance that may render any 
cosmetic aerosol product that contains it 
injurious to users. 

<b> Any aerosol cosmetic product con¬ 
taining zirconium Is deemed to be adult¬ 
erated under section 601 <a) of the Fed¬ 
eral Food. Drug, and Cosmetic Act. 

<c) Any such cosmetic product intro¬ 
duced in interstate commerce after Sep¬ 
tember 15. 1277 is subject to regulatory 
action. 

Effective date: This order shall be ef¬ 
fective on September IS. 1977. 

(Seas SOS. 001(a). 701(a). 52 Stat 1052 
1066. a» amended (21 US.C. 356. 361 (mi. 
371(a)).) 

Dated: August 6. 1977. 

Donald Kennedy. 

Com mutioner of Food and Drugs. 

(P* Doc.77 23570 Plied 8-15-77:8:46 am) 
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DEPARTMENT OF LABOR 

Office of Federal Contract Compliance 
Programs 

[41 CFR 60-4] 
CONSTRUCTION CONTRACTORS 
Affirmative Action Requirements 

AGENCY: Office of Federal Contract 
Compliance Programs, Labor. 

ACTION: Proposed rule. 

SUMMARY: Specific affirmative action 
standards for women in construction and 
the consolidation and standardization of 
requirements for construction contrac¬ 
tors and subcontractors subject to Ex¬ 
ecutive Order 11246 are proposed to pro¬ 
mote equal opportunity for minorities 
and women. 

DATE: Comments on this proposal will 
be received until September 30. 1977. 

ADDRESSES; Send comments to the Di¬ 
rector. Office of Federal Contract Com¬ 
pliance Programs. Room C3324. New 
Department of Labor Building. 200 Con¬ 
stitution Avenue NW.. Washington. D.C. 
20210. Comments received will be avail¬ 
able for inspection during regular work¬ 
ing hours at the above address. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

William Raymond. Associate Director. 
Construction Division. Office of Fed¬ 
eral Contract Compliance Programs, 
Room N3402, Constitution Avenue 
NW,. Washington. D.C. 20210. tele¬ 
phone 202-522-9447. 

SUPPLEMENTARY INFORMATION: 
Executive Order 11246. as amended, pro¬ 
hibits covered Federal contractors and 
subcontractors from discriminating 
against any employee or applicant for 
employment based on race, color, re¬ 
ligion, sex or national origin. In addi¬ 
tion. contractors and subcontractors are 
required to take affirmative action to en¬ 
sure that applicants are employed, and 
that employees are treated during em¬ 
ployment. without regard to their race, 
color, religion, sex or national origin. 
Section 201 of the Order provides that 
the Secretary of Labor shall adopt rules, 
regulations and orders as he deems nec¬ 
essary and appropriate to achieve the 
purposes of the Order. The proposed 
regulations would apply to Federal and 
federally assisted construction contrac¬ 
tors and subcon tractors. 

Presently, ail nonexempt Federal and 
federally assisted construction contrac¬ 
tors are required to comply with the 
Equal Opportunity clause. Sec 41 CFR 
60-1.4 <a > and <b>. In addition, to im¬ 
plement the affirmative action obilga- 
Offlce of Federal Contract Compliance 
Programs (OFCCP > has developed three 
different types of affirmative action pro¬ 
grams. The programs include Imposed 
Plans, Hometown Plans, and Special Bid 
Conditions. 

Imposed Plans for the most part cover 
major metropolitan areas where there is 
substantial Federal or federally assisted 
construction, and apply only to those 
projects which are in excess of $500,000. 


These areas include Philadelphia, Wash¬ 
ington, DC.. San Francisco. St. Louis, 
Atlanta. Camden, New Jersey, and Chi¬ 
cago. Imposed Plans generally have been 
published in 41 CFR Chapter 60 but the 
Philadelphia Imposed Plan has not been 
codified in the Code of Federal Regula¬ 
tions. 

Hometown Plans are tripartite agree¬ 
ments among the contractors and the 
unions in a local area and the local mi¬ 
nority community. The three groups de¬ 
velop a plan for compliance with the Ex¬ 
ecutive Order and present it to the 
OFCCP for approval. If the plan is ap¬ 
proved it constitutes the contractors’ ob¬ 
ligations under the Executive Order and 
so long as they comply with the plan they 
also are in compliance with the Order. 
Presently, there are 42 Hometown Plans 
in operation. 

Special Bid Conditions apply to con¬ 
tractors working on certain high Impact 
projects which are being constructed in 
an area which is not covered by a Home¬ 
town or Imposed Plan. 

These three types of affirmative action 
plans arc not implemented through a 
regulatory scheme. Rather they are In¬ 
cluded in the solicitations which precede 
the award of contracts. One of the prob¬ 
lems with this process is that substantial 
Federal or federally assisted construc¬ 
tion is being conducted without benefit 
of specific affirmative action require¬ 
ments Also, contracting officers are con¬ 
fused by the different types of affirma¬ 
tive action plans and sometimes do not 
know which ones cover what areas or 
projects. In addition, some contracting 
agencies do not adhere to the different 
notices and formats developed by 
OFCCP. The imposed plans present a 
special problem because a number of 
contractors have failed to sign the certi¬ 
fication which appears in the appendix 
of Imposed Plans. Failure to sign the 
certification frequently has been unre¬ 
lated to the contractors’ commitment to 
the affirmative action requirements. 
However, the certification has been held 
to be a material part of the bid and those 
bids which have not contained a signed 
certification have been rejected as non- 
responsive. A number of these rejected 
bids have been the low bids, and the re¬ 
sult has been to increase the cost of con¬ 
struction to the Government. 

Another deficiency in the present 
scheme is that no specific affirmative 
action standards are applicable to wom¬ 
en in the construction industry. Al¬ 
though the word minority is defined to 
include minority women, that definition 
alone has had little or no impact with 
respect to women gaining access to the 
construction industry. 

Under present procedures, compliance 
agencies develop Special Bid Conditions 
for high impact projects for which they 
have compliance responsibility. OFCCP 
approves the Bid conditions which have 
application only to the project for which 
they were approved. Accordingly, if a 
compliance agency fails to develop Spe¬ 
cial Bid Conditions for a project for 
which it has compliance responsibility 
tiie project is not covered by an affirma¬ 
tive action plan <i.e„ if the project is not 


in an area covered by a Hometown or an 
Imposed Plan). This would be true even 
though another project in the same labor 
market area may be covered by Special 
Bid Conditions The Special Bid Condi¬ 
tions do apply, how r ever, to a covered con¬ 
tractor's entire workforce working in the 
labor market area where the covered 
project is located although some em¬ 
ployees may not work on the project. 

To correct these deficiencies, the De¬ 
partment of Labor proposes to delete 
certain parts Jn 41 CFR. Chapter 60. to 
discontinue and terminate the use of 
certain practices and formats and to 
promulgate a new 41 CFR Part 60-4 
This proposed Part 60-4. however, will 
not relieve contractors from the obliga¬ 
tions it mny have under 8tate or local 
affirmative action or equal employment 
opportunity programs. Similarly, this 
proposed Part 60-4 will not relieve the 
contractor of local resident hiring rc- 
ouirements such ns those in the Public 
'Works Employment Act of 1977 and the 
Community Development Block Gran* 
Program. 

Specifically. Parts 60-5 through 60-8 
and Parts 60-10 through 60-11 ‘the pub¬ 
lished Imposed Plans > are proposed to 
be deleted. Although Hometowm Plans 
would be continued, signatories to those 
plans would be required to submit goals 
and timetables for women to the Director 
within 45 days from the effective date of 
the regulations. Or if the Hometown 
Plan is scheduled to expire prior to or 
shortly after the *effective date of the 
regulations, signatories to the plan 
would be required to submit a new Plan 
which contains goals and timetables for 
women. 

Imposed plans and Special Bid Condi¬ 
tions would be discontinued as a means 
of complying with the Executive Order. 
In addition, the New* Form for Federal 
Equal Employment Opportunity Bid 
Conditions for Federal and federally as¬ 
sisted construction <41 FR 32482>. com¬ 
monly know n as the Model Federal EEO 
Bid Conditions, would be discontinued. 

The new Part 60-4 would apply to all 
Federal and federally assisted construc¬ 
tion contractors and subcontractors 
holding Federal or federally assisted 
construction contracts or subcontracts in 
excess of $10,000. Procedures also are 
established which all Federal contract¬ 
ing officers and Applicants shall follow in 
awarding Federal or federally assisted 
construction contracts. The proposed 
regulations also would establish proce¬ 
dures administering agencies would fol¬ 
low in making grants which would result 
in the award of federally* assisted con¬ 
struction contracts. 

Goals and Timetables 

Proposed {60-4.6 provides that the 
“Director, from time to time shall Issue 
goals and timetables for minority and 
female participation“ on Federal or fed¬ 
erally assisted construction projects. The 
goals and timetables would cover specific 
geographical areas and will be based on 
appropriate workforce, demographic or 
other relevant data. Each noncxempt 
construction oontract performed in an 
area in which such goals and timetables 
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have been issued shall be subject to the 
goals and timetables. However, a con¬ 
tractor participating in a Hometown 
Plan covering that same area would com¬ 
ply with the affirmative action require¬ 
ments and goals and timetables of that 
plan in lieu of the goals and timetables 
established pursuant to §60-4.6. (See 
proposed f 60-4.5.1 

The goals and timetables are proposed 
to be published In the Federal Register 
as a notice to the public. Thereafter, all 
solicitations for Federal or federally as¬ 
sisted construction contracts to be per- 
formed in the covered area shall include 
the goals and timetables as part of the 
Notice required by proposed § 60-4.2. 

As a general rule, the standard geo¬ 
graphical unit will be the Standard Met¬ 
ropolitan Statistical Area (8MSA) and 
where there is no 8MSA, a specific coun¬ 
ty or groups of counties. In some in¬ 
stances it may be necessary to establish 
goals for an area which may not always 
coincide with the SMSA. county or 
groups of counties. 

It is not contemplated that goals and 
timetables will be Issued for all areas im¬ 
mediately. It Is proposed therefore that 
if goals are not issued immediately for 
areas presently covered by a Hometown 
Plan. Imposed Plan or Special Bid Con¬ 
dition. the goals and timetables con¬ 
tained In those plans or Bid Conditions 
will be inserted In the solicitations for 
offers on contracts to be performed tn 
those areas until goals are issued pursu¬ 
ant to § 60-4.6. 

New Formats Established 

As Indicated above, the proposed regu¬ 
lations create a new notice to be included 
in all solicitations for Federal and fed¬ 
erally assisted construction contracts. 

< Sec proposed § 60-4.2.) In addition, a 
new clause is established which will be 
inserted in all nonexempt construction 
contracts (see proposed § 60-4.3 <a>>. 
The clause is in addition to the standard 
EEO clauses required by section 202 of 
the Executive Order and 41 CFR 60- 
1.4(a) and (b). The new clause contains 
specific affirmative action standards 
each construction contractor and sub¬ 
contractor would be required to under¬ 
take as part of its contractual obligation. 

These two proposed formats are de¬ 
signed to serve the same purposes which 
the Bid Conditions now serve. The con¬ 
tract specifications proposed In § 60- 
4 3(a) would, however, make the most 
of the present good faith steps of con¬ 
tract requirements. The proposed regu¬ 
lations. for example, require the con¬ 
tractor to implement the standards set 
forth in paragraph 7 of the contract 
specifications In fi 60-4.3(a» as minimum 
affirmative action obligations. 

This process is expected to e li min ate 
confusion and to bring about greater 
uniformity in the construction contract 
compliance program. In addition, it is 
expected to establish a system by which 
a contractor’s affirmative action efforts 
can be measured and demonstrated con¬ 
cretely. 


Affirmative Actio* Standards For 
Women I* Construction 

The Department’s experience with af¬ 
firmative action has demonstrated that 
goals and timetables aro the most con¬ 
crete and effective system for Imple¬ 
menting the affirmative action obliga¬ 
tion in the Executive Order. Since the 
Executive Order was amended to include 
sex as a protected class, nonconst ruction 
contractors have been required to take 
the same types of affirmative action, in¬ 
cluding goals and timetables, for women 
a s they have for minorities. Construc¬ 
tion contractors, however, have not been 
required to establish goals and time¬ 
tables for women. 

According to the 1970 Census of 
Population, women constituted 37 per¬ 
cent of the experienced civilian labor 
force, and 19 percent of all persons 18 
years or older with vocational training 
in trades or crafts. At the same time, 
however, women constituted only 5 per¬ 
cent of the experienced labor force in 
craft and kindred occupations, and only 
12 percent of the experienced construc¬ 
tion labor force. The gross disparity be¬ 
tween the percentage of women in the 
labor force and the percentage of women 
in the construction trades undoubtedly 
will continue until positive action is 
taken to ensure that construction jobs 
are made available to women. A system 
of goals and timetables for women in 
construction will, based on prior expe¬ 
rience. help to rectify the near total ex¬ 
clusion of female representation in the 
construction trades. 

The interest of women In the construc¬ 
tion trades and their availability for era- 
ployment has been clearly demonstrated. 
In October. 1975. for example, the 
OFCCP conducted fact-finding hearings 
in Baltimore, Maryland, specifically re¬ 
lating to equal employment opportunity 
in the construction industry. Repre¬ 
sentatives from EEOC, various women’s 
organizations, and academic institutions 
testified that discrimination and not the 
lack of available and interested female 
applicants Is keeping the percentage of 
women in the construction trades at 
such a low level. Typical situations de¬ 
scribed iu that testimony involved 
women trained as construction workers 
who gained membership in a union local 
but who were not hired although they 
stood at the front of the hall or at the 
top of the referral list, and who were 
subsequently told at a Job site that they 
would never be hired because they’ were 
women. In another typical cose a 
woman gained employment in a craft 
in which her husband already worked; 
subsequently both were laid off and 
after numerous attempts to find work 
the man was informed that he would 
not find a job until his wife left the 
craft. 

Further evidence of the Interest of and 
discrimination against women in the 
construction industry was presented at 
recent hearings held In California and 
Washington on the amendments of their 
State laws to include goals and time¬ 


tables for women in apprenticeships. 
The growing number of organizations 
across the country whose purpose is the 
placement of women in the construction 
trades illustrates the high degree of In¬ 
terest and the large number of women 
interested in pursuing careers in the 
construction trades. 

The longstanding reputation of the 
trades for excluding women discourages 
many women from applying for construc¬ 
tion Jobs. Thus, although many women 
are Inclined toward jobs in the trades, 
far fewer actually apply. A study by two 
Stanford University psychologists dem¬ 
onstrates that the number of women ap¬ 
plying for jobs In the construction trades 
would substantially increase were there 
goals for women. In that study, two 
groups of female Job seekers were given 
three detailed job descriptions and were 
asked to rate their interest in the jobs on 
a scale of 1 to 5, from “not interested” to 
“extremely interested.’* Two of the three 
jobs described were traditionally female 
Jobs and one was a construction Job. Half 
of the booklets contained the following 
statement under the title of the con¬ 
struction Job; “Equal Opportunity for 
Women, Note: Federal Law Now Requires 
That Companies Train and Hire a Cer¬ 
tain Percentage of Women for the Job of 
l carpenter 1 Each Year.” The other half 
of the booklets contained no statement 
about affirmative action. In the affirma¬ 
tive action group 33 percent of the women 
indicated a strong interest in the con¬ 
struction job. twice the percentage in¬ 
dicating a strong interest in the other 
group. Seventy percent of the women in 
the affirmative action group expressed 
some degree of positive interest in con¬ 
struction Jobs, one and one half as many 
as the other group. Clearly, there exists 
an available pool of w omen interested in 
applying for construction jobs. 

The Maritime Administration which 
which oversees enforcement of the Exec¬ 
utive Order in the shipbuilding industry 
has provided the Department with some 
very useful documentation on both the 
availability of women for construction- 
related Jobs and the positive impact of 
goals and timetables on the employment 
of women in those jobs. A number of the 
Jobs in the shipbuilding industry are 
comparable to Jobs in construction; the 
Maritime experience therefore is particu¬ 
larly useful. In early 1972 the Maritime 
Administration began requiring goals and 
timetables for women by shipbuilding 
contractors. Their experience was that as 
more women were employed, more women 
applied. Once women knew that they 
w*ould be hired without regard to sex. 
they applied In large numbers. In at least 
one shipyard the applicant flow is now 
running at the rate of the normal work¬ 
force rate of women in that area. Un¬ 
questionably. the key reason for the in¬ 
crease of women in that industry is goals 
and timetables. 

The results achieved in locations where 
goals for women have been set have been 
dramatic. In Seattle, Washington, since 
the imposition of goals for women In city 
construction, nearly every city construc- 
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tlon project has had at least one women 
working on the construction site. In 
California, the imposition of goals has re¬ 
sulted in the placement of 50 percent 
more women in construction Jobs by 
Women in Apprenticeship, an outreach 
program operating in San Francisco de¬ 
signed to help place women in the skilled 
trades. Similarly, although there were 
only two women on Madison. Wis.. con¬ 
struction Jobs in 1075, there were, in 
1976. after the imposition of goals, 15 
women in those jobs. 

The exclusion of women from well- 
paying jobs in the construction industry 
exists despite persistent efforts among 
women to break into construction work. 
Although women have made substantial 
gains In other non traditional jobs, the 
above statistics demonstrate that the ex¬ 
clusion of women from construction work 
will not be corrected and that the ob¬ 
jectives of the Executive Order will not be 
realized unless positive steps are taken 
to bring together the female worker and 
the construction Job. Accordingly, it Is 
necessary to establish specific standards 
of affirmative action for women in the 
construction industry under Executive 
Order 11246. a amended. Therefore, the 
specific affirmative action requirements 
incorporated into these proposed regula¬ 
tions include specific requirements for 
ensuring equal employment opportunities 
for women as well as for minorities. 

This document was prepared under 
the direction and control of William 
Raymond, Associate Director, OFCCP. 

Accordingly, the Department of Labor 
proposes to revamp the obligations of 
construction contractors and subcon¬ 
tractors by deleting 41 CFR Parts 60-5. 
60-6. 60-7, 60-6 , 60- 10. and 60-11 and 
by amending 41 CFR Chapter 60 by add¬ 
ing a new Part 60-4 os sot forth below. 

Dated: August 8.1977. 

Ray Marshall, 

Secretary of Labor. 

Donald Ells burg. 

Assistant Secretary . Employment 
Standards Administration. 

Weldon J, Rougeau, 

Director ; OFCCP. 

PART 60-4—GENERAL OBLIGATIONS OF 

CONSTRUCTION CONTRACTORS AND 

SUBCONTRACTORS 

8cc. 

60-4.1 Scope Mid Application. 

60-4.2 Solicitation*. 

60-4.3 Equal opportunity clause**. 

60-4.4 Affirmative action requirements. 
60-4.6 Hometown plans. 

60-4 6 Goals and timetables. 

60-4.7 Effect on other regulations. 

60-4 8 Show cause notice. 

Atmioarrr: The provisions o t this Part 
60 4 Issued pursuant to sec 201. E.O. 11246 
(30 PR 12310) and E O. 11375 (32 FR 14303). 

§ 60—1.1 Scope si ml application. 

This part applies to all contractors 
and subcontractors which hold Federal 
or federally assisted construction con¬ 
tracts or subcontracts in excess of $10.- 
000. The regulations in this part arc ap¬ 
plicable to a construction contractor’s or 


subcontractor's construction employees 
who are engaged in performing work at 
the construction site. This part also es¬ 
tablishes procedures which all Federal 
contracting officers and all applicants, 
as applicable, shall follow in soliciting 
for and awarding Federal or federally 
assisted construction contracts in excess 
of $10,000. Procedures also are estab¬ 
lished which administering agencies 
shall follow* in making any grant, con¬ 
tract. loan. Insurance, or guarantee in¬ 
volving federally assisted construction 
which is not exempt from the require¬ 
ments of Executive Order 11246, as 
amended. 

§ 60—1.2 Solicitation*. 

All Federal contracting officers and all 
applicants shall include the notice set 
forth below and the specifications set 
forth in 5 60-4 3 of this part in all solic¬ 
itations for offers involving Federal and 
federally assisted construction projects, 
as applicable, designated by the Director 
pursuant to 3 60-4.6 of this port and in 
all solicitations for offers on Federal and 
federally assisted construction contracts 
or subcontracts in excess of $10,000 to be 
performed in geographical areas desig¬ 
nated by the Director pursuant to i 60- 
4.6 of tills part. Administering agencies 
shall require the inclusion of the notice 
set forth below’ and the specifications set 
forth in } 60-4.3 of this part as a condi¬ 
tion of any grant, contract, loan, insur¬ 
ance or guarantee in excess of $10,000 
involving federally assisted construction 
on a project or in a geographical area 
designated by the Director pursuant to 
$ 60-4.6 of this part. 

Norses or Requiaement roa Aftoimativi Ac¬ 
tion To Ensue* Equal Employment Op¬ 
portunity (Executive Order 11246) 

1. Tho Offeror** attention la called to the 
’•Equal Opportunity Clause** and the ’’Stand¬ 
ard Federal Equal Employment Opportunity 
Construction Contract Specifications'* tel 
forth heroin. 

2. The goals and timetables for minority 
and female participation, expressed In per¬ 
centage terms for each construction trade, 
are os follows: 



Goals for 

(Foals for tonal* 

Con»lfuctkia 

minority 

(minority and 


participation 

non minority 
pankl potion) 

List Individual 

Insert nu(n 

lin^rt gntds for 

trade*. 

lor each yvar. 

«*arb year. 


These goals shall be used as a measure 
of the Contractor** effort* to fulfill Its spe¬ 
cific affirmative action obligations set forth 
In the specification* for this contract. With 
respect to women, a single goal without 
ranges 1* established and compliance with 
the goal wUl be measured against the total 
work hours performed during each 12-month 
period. 

3. Any successful offeror shall submit the 
following information to the Contracting Of¬ 
ficer or a duly authorized representative 
within seven (7) calendar days of award of 
a contract containing these specifications. 
The Contracting Officer shall provide all such 
Information to the appropriate Executive 
Order 11246 Compliance Agency In a timely 
fashion. 


(a) A list of the construction trades which 
will be used, either directly or through sub¬ 
contractors at any tier. In the performance 
of the work covered by this solicitation; and 

(b) A list of all current construction con¬ 
tracts to which It Is a party In any capacity 
In the covered area or on the project. 

4. As used In this Notice, and In the con¬ 
tract resulting from this solicitation, the 
"covered area*' or "project" Is (insert descrip¬ 
tion). 

§ 60—1.3 Equal opportunity clause*. 

<a> The equal opportunity clause pub¬ 
lished at 41 CFR 60-1.4<a> of this 
chapter is required to be included in all 
nonexempt Federal contracts and sub¬ 
contracts including construction con¬ 
tracts and subcontracts. The equal op¬ 
portunity clause published at 41 CFR 60- 
1.4(b) is required to be included in all 
noncxcmpt federally assisted construc¬ 
tion contracts and subcontracts. In ad¬ 
dition to the clauses described above, all 
Federal contracting officers and all ap¬ 
plicants. as applicable, shall Include the 
specifications set forth below in all Fed¬ 
eral and federally assisted construction 
contracts for projects designated by the 
Director pursuant to 6 60- 4.6 of this part 
and in all Federal or federally assisted 
construction contracts to be performed 
in geographical areas designated by the 
Director pursuant to fi 60-4.6 of this part. 

Standard Federal Equal Employment Op¬ 
portunity Construction Contract Speci¬ 
fications (Executive Order 11246) 

1. As used In these specifications: 

a. The "covered area" or ‘’project" means 
tho geographical area or project described In 
the solicitation from which this contract 
resulted; 

b. "Director" means Director. Office of Fed¬ 
eral Contract Compliance Programs. United 
States Department of Labor, or any person 
to whom the Director delegates authority; 

o. "Compliance Agency" means the agency 
designated by the Director on a contractor, 
geographical. Industry or other basis to con¬ 
duct compliance reviews and to undertake 
such other responsibilities In connection 
with the administration of Executive Order 
11246 os the Director may determine to be 
appropriate. 

d. "Minority" includes: 

(I) Black (All person* having origins In 
any of the Black African racial groups not 
of Hispanic origin); 

(II) Hispanic (All persons of Mexican. 
Puerto Rican, Cuban. Central or South 
American or other Spanish Culture of origin, 
regardless of race); 

(III) Asian and Pacific Islander (All per¬ 
sons having origins in any of the original 
peoples of the Far East. Southeast Asia, the 
Indian Subcontinent, or the Pacific Islands); 
and 

(lv) American Indian or Alaskan Native 
(All person* having origins in any of the 
original peoples of North America and main¬ 
taining t den unable tribal affiliation* through 
membership and parUcipation or commu¬ 
nity IdonUfication). 

2. Whenever the Contractor, or any sub¬ 
contractor at any tier, subcontracts a portion 
of the work involving any conatrucUon trade, 
it shall (a) notify the responsible compli¬ 
ance agency and (b) physically Include In 
each such subcontract exceeding $10,000 the 
provisions of these specifications and the 
Notice setting forth the applicable goats for 
minority and female participation set forth 
in the solicitation from which this contract 
resulted. 
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3. If the Contractor U participating in a 
Hometown Plan approved by the UJB. De¬ 
partment of Labor In the covered area either 
Individually or through an association. Its 
affirmative action obligations shall be in ac¬ 
cordance with that Plan. 

4. The Contractor shall implement the 
specific affirmative action standards provided 
in 7 (a) through (o) of these specifications. 
The goals set forth In the solicitations from 
which this contract resulted shall be used to 
measure the Contractor s efforts to meet the 
affirmative action standards. The goals are 
expressed as percentages of the total hours 
of employment and training of minority and 
female employees the Contractor should 
achieve in each construction trade on all the 
Contractor's construction work In the cov¬ 
ered area. The percentage of work hours for 
minority and female employment and train¬ 
ing shall be substantially \miform for each 
craft. The Contractor is expected to make 
substantially uniform progress toward Us 
goals In each craft during the period speci¬ 
fied. 

5. Neither the provisions of any collective 
bargaining agreement nor the nonrcferral of 
minorities and women by the union with 
whom the Contractor has a collective bar¬ 
gaining agreement shall excuse the Contrac¬ 
tor's obligations under these specifications. 
Executive Order 11346. or the regulations 
promulgated pursuant thereto. 

6. In order for the non working training 
hours of apprentices and trainees to be 
counted In meeting the goals, such appren¬ 
tices and trainees must be employed by the 
Contractor during the training period, and 
the Contractor must have made a commit¬ 
ment to employ the apprentices and trainees 
at the completion of their training, subject 
to the Availability of employment oppor¬ 
tunities. Trainees must be trained pursuant 
to training programs approved by the U.3. 
Department of Labor. 

7. The Contractor shall take specific affirm¬ 
ative actions to ensure equal employment 
opportunity. The compliance of the Contrac¬ 
tor with these specifications shall be based 
upon Its efforts to achieve maximum result* 
from Its actions. The Contractor shall fully 
document these efforts and shall Implement 
affirmative action steps at least as extensive 
as the following: 

a. Ensure and maintain a working envi¬ 
ronment free of harassment. Intimidation, 
and coercion at all site*, and In all facilities 
at which the Contractors employees are 
assigned to work. The Contractor, where pos¬ 
sible. will assign two or more women to the 
construction project. The Contractor shall 
specifically ensure that all foremen, super¬ 
intendents. and other on-site supervisory 
personnel are aware of and carry out the 
Contractor s obligation to maintain such a 
working environment, with specific attention 
to minority or female individuals working 
at such sites or in such faculties. 

b. Establish and maintain a current list of 
minority and female recruitment sources, 
provide written notification to minority and 
female recruitment sources and to com¬ 
munity organizations when the Contractor 
or its unions have employment opportuni¬ 
ties available, and maintain records regard¬ 
ing the organ Ira tions’ response. 

c. Maintain a current file of the names, 
addresses and telephone numbers of each 
minority and female off-ttae-street applicant 
or minority or female referral from a craft 
union, recruitment source and community 
organization to the Contractor and moke 
note of what action was taken with respect 
to each such referred individual. If such 
individual was sent to the union hiring hall 
for referral and was not referred back by the 
union or, if referred, not employed by the 
Contractor, this shall be documented in the 
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filo with the reasons, therefore, along with 
whatever additional actions the Contractor 
may have undertaken. 

d. Provide Immediate written notification 
to the responsible Compliance Agency and 
OFOCP when the union or unions with 
which the Contractor has a collective bar¬ 
gaining agreement has not referred to the 
contractor a minority person or woman sent 
by the Contractor, or the Contractor has 
other information that the union referral 
process has Impeded the Contractor's efforts 
to meet its obligations. 

e. Develop on-the-job training opportu¬ 
nities anchor participate In training pro¬ 
grams for the area which expressly Include 
minorities and women, including upgrading 
programs, and apprenticeship and trainee 
programs relevant to the Contractor’s em¬ 
ployment needs, especially those programs 
funded by the Department of Labor. The 
Contractor shall provide notice of these pro. 
grams to the source* compiled under 7(b) 
above. 

f. Disseminate the Contractor’s FEO pol¬ 
icy by Including it in Any policy manual and 
collective bargaining agreement: by publi¬ 
cising it in the company newspaper, annual 
report, etc.; by specific review of the policy 
with all management personnel and with all 
minority and female employees at least once 
a year; by posting the company’s EEO policy 
on bullotin boards accessible to all employ¬ 
ees at each location where construction 
work la performed: and by providing notice 
of the policy to unions and training pro¬ 
grams for diseemlnauon. 

g. Reviewing the company** EEO policy 
and affirmative action obligations under 
these specifications with all employees hav¬ 
ing any responsibility for hiring, assignment, 
layoff, termination, or other employment 
decisions at least every three months, includ¬ 
ing specific review of these items with on¬ 
site supervisory personnel such as Superin¬ 
tendents. General Foremen, Foremen, etc., 
prior to the initiation of construction work 
at any Job site. Minutes shall be recorded 
identifying the time and place of these 
meetings, persons attending, subject mat¬ 
ter discussed, and disposition of the subject 
matter. 

h Disseminate the Contractor’s EEO pol¬ 
icy externally by includiug it in any adver¬ 
tising in the news media, specifically includ¬ 
ing minority and female news media; and 
by providing written notification to and doc¬ 
umenting discussions regarding the Con¬ 
tractor’s EEO policy with other contractors 
and subcontractors with whom the Contrac¬ 
tor does or anticipates doing business. 

I. Direct its recruitment efforts, both oral 
and written, to minority, women’s and com¬ 
munity organizations, to schools with mi¬ 
nority and female students and to minority 
and female recruitment and training orga¬ 
nisations serving the Contractor's recruit¬ 
ment area and employment needs. Three 
months prior to the date for the acceptance 
of applications for apprenticeship or other 
training by any recruitment source, the Con¬ 
tractor shall send written notification to 
organizations such as the above, describing 
the openings, screening procedures, and 
testa to be used In the selection proems. 

J. Encourage present minority and female 
employees to recruit other minority persons 
and women and. whero reasonable, provide 
after school, summer and vacation employ¬ 
ment to minority and female youth—both 
on the site and in other areas of a Contrac¬ 
tor’s workforce. 

k. Validate all tests and other selection re¬ 
quirements where there is an obligation to 
do so under 41 CFR Part 60-3. 

l. Conduct aii inventory and evaluation of 
all minority and female personnel for pro¬ 
motional opportunities on a quarterly basis 
and encourage these employees to seek or to 
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prepare for. through appropriate training, 
ete, such opportunities. 

m. Ensure that seniority practices, job 
classifies tions. work assignments and other 
personnel practices, do not have a discrimi¬ 
natory effect by continually monitoring all 
personnel and employment related activities 
to ensure that the EEO policy and the Con¬ 
tractor’s obligations under these specifica¬ 
tions are being carried o\rt. 

n. Ensure that all facilities and company 
activities are nonsegregated, except that sep¬ 
arate or single-user toilet and necessary 
changing faculties must be provided to as¬ 
sure privacy between the ocxes. 

o. Document and maintain a record of all 
solicitations of offers for subcontracts from 
minority and female construction contrac¬ 
tors and suppliers. Including circulation of 
solicitations to minority and female contrac¬ 
tor associations and other business associa¬ 
tions. 

p. Conduct review, at least annually, or all 
supervisors* adherence to and performance 
under the Contractors EEO policies snd af¬ 
firmative action obligations. 

8. To the degree that the efforts of a con¬ 
tractor association, joint contractor-union 
or contractor-outreach program, or other 
similar group, of which the Con tractor la a 
member and participant, impacts favorably 
on the Contractor's obligations under para¬ 
graph 7 of these specifications, the compli¬ 
ance agency shall consider such efforts in de¬ 
termining the contractor's compliance with 
the Order, the regulations and these speci¬ 
fications. The obligation to comply, however, 
la the contractor’s and failure of such a 
group to fulfill an obligation Shall not be a 
defense for the Contractor’s noncompllanoe. 

0. A single goal for minorities and a sepa¬ 
rate single goal for women is acceptable un¬ 
less a particular group is employed in a sub¬ 
stantially disparate manner in which case 
separate goals shall be established for such 
group. Such separate goals would be required, 
for example, if a specific minority group of 
women were under utilized even though the 
Contractor had achieved Its standards for 
women generally. 

10. The Contractor shall not use the goals 
and timetables or affirmative action stand¬ 
ards to discriminate against any person be¬ 
cause of race, color, religion, sex. or national 
origin. 

11. If any work under this contract takes 
place in a period later than the latest period 
for which goals are provided, the highest 
goal for that latest period shall apply. 

13. The Contractor shall not enter into any 
subcontract with any person or firm debarred 
from or known not to be a responsible bid¬ 
der for Government contract* pursuant to 
Executive Order 1124 6, ex cept aa provided 
by regulations in 41 CFR Chapter 60. The 
Contractor shall have the responsibility to 
determine whether or not such person or 
firm has been declared not to be a responsi¬ 
ble bidder. 

13. The Contractor shall carry out sucli 
sanctions and penalties for violation of these 
specifications snd the Equal Opportunity 
Clause. Including suspension, termination 
and cancellation of existing subcontracts as 
may be Imposed or ordered pursuant to Ex¬ 
ecutive Order 11246, as amended, and IU Im¬ 
plementing regulations by the agency or the 
Office of Federal Contract Compliance Pro¬ 
grams. Any Contractor who falls to carry 
out such sanctions and penalties shall be In 
violation of these specifications and Execu¬ 
tive Order 11246, as amended. 

14 The Contractor. In fulfilling IU obll- ‘ 
nation* under these specifications, shall Im¬ 
plement specific affnnative action, at least 
os extensive as those standards prescribed In 
paragraph No. 7 of these specifications, so as 
to achieve maximum results from IU efforts 
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to ensure equal employment opportunity. Tf 
the contractor falls to comply with the re¬ 
quirements of the Executive Order, the im¬ 
plementing regulations, or these specifica¬ 
tions. the compliance agency shall proceed 
in accordance with 41 CFR 60-4-8. 

15. The Contractor shall designate a re¬ 
sponsible official to (a) monitor all employ¬ 
ment related activity to ensure that the 
company EEO policy Is being carried out and 
(b) to submit reports relating to the pro¬ 
visions hereof as may be required by the 
Government and (cl to keep records Records 
shall at least Include for each employee: 
name, construction trade name, employee 
Identification number when assigned, social 
security number, race, sex, status (eg., me¬ 
chanic. apprentice, trainee, helper or la¬ 
borer). dates of changes in status, hours 
worked per week in the indicated trade, and 
locations at which work was performed. 
(Clarification of means of displaying these 
data requirements may be obtained from the 
responsible Compliance Agency.) 

16. Nothing herein provided shall be con¬ 
strued as a limitation upon the application 
of State or local affirmative action or equal 
opportunity requirements which establish 
higher standards of compliance or upon the 
application of requirements for the hiring of 
local or other area residents (eg.. those under 
the Public Works Employment Act of 1977 
and the Community Development Block 
Orant Program), for work performed pur¬ 
suant to this contract. 

<b> The notice set forth In 9 60-4.2 of 
this part and the specification set forth 
in $ 60-4.3 of this part replace the New 
Form for Federal Equal Employment Op¬ 
portunity Bid Conditions for Federal 
and Federally Assisted Construction 
published at 41 FR 32482 and commonly 
known as the Model Federal EEO Bid 
Conditions, and the New Form Shall not 
be used after the regulations in this part 
become effective. 

§ 60-4,4 Affirmative action require¬ 
ment*. 

(a> To implement the affirmative ac¬ 
tion requirement of Executive Order 
11246 in the construction Industry, the 
Office of Federal Contract Compliance 
Programs previously has approved affir¬ 
mative action programs commonly re¬ 
ferred to as ” Hometown Plans,” has 
promulgated affirmative action plans re¬ 
ferred to as "Imposed Plans” and has 
approved "Special Bid Conditions” for 
high impact projects constructed In 
areas not covered by a Hometown or an 
Imposed Plan. All solicitations for con¬ 
struction contracts made after the ef¬ 
fective date of the regulations In this 
part shall include the notice specified in 
9 60-4.2 of tills part and the specifica¬ 
tions in 9 60-4.3 of this part in lieu of the 
Hometown and Imposed Plans (includ¬ 
ing the Revised Philadelphia Plan (see 
41 FR 1578)) and Special Bid Condi¬ 
tions. Until the Director has issued an 


order pursuant to 9 60-4.6 of this part 
establishing goals and timetables for mi¬ 
norities in the appropriate geographical 
areas or for a project covered by Special 
Bid Conditions, the goals and timetables 
for minorities to be inserted in the No¬ 
tice required by 41 CFR 60-4.2 shall be 
the goals and timetables contained in 
the Hometown Plan, Imposed Plan or 
Special Bid Conditions presently cover¬ 
ing the respective geographical area or 
project Involved. Except as provided in 
paragraph <b> of this 9 60-4.4, and until 
further notice, the goals and timetables 
for women to be inserted in the Notice 
required by 41 CFR 60-4.2 shall be those 
goals published this same date in the 
Federal Register. 

(b) Signatories to a Hometown Plan 
shall have 45 days !rom the effective date 
of the regulations in this part to submit 
goals and timetables for women to the 
Director for approval. If the Hometown 
Plan is scheduled to expire prior to or 
shortly after the expiration of the 45- 
day period, the signatories should sub¬ 
mit for approval a new plan which con¬ 
tains goals and timetables for women. 
Failure of the signatories to submit goals 
for women or a new plan, as appropriate, 
shall result in an automatic termination 
of the Office of Federal Contract Compli¬ 
ance Program's approval of the Home¬ 
town Plan. At any time the Office of Fed¬ 
eral Contract Compliance Programs ter¬ 
minates or withdraws its approval of a 
Hometown Plan, the Contractors signa¬ 
tory to the Plan shall be covered auto¬ 
matically by the specifications set forth 
in 9 60-4.3 of this part and by the goals 
and timetables established for that geo¬ 
graphical area or project pursuant to 
9 60-4.6 of this part. 

g 60-1.5 Ilorticiown pinna, 

A contractor participating, either indi¬ 
vidually or through an association, In a 
Hometown Plan shall comply with its 
affirmative action obligations under Ex¬ 
ecutive Order 11246 by complying with 
its obligations under the Hometown Plan. 
If a contractor is not participating in a 
Hometown Plan it shall comply with the 
specifications set forth in 9 60-4.3 of this 
part and with the goals and timetables 
for the appropriate area or project as 
listed In the Notice required by 41 CFR 
60-4 2. For the purposes of this part 60-4 
a contractor is not participating in a 
Hometown Plan if It: 

(a> Ceases to be signatory to a Home¬ 
town Plan: 

<b> Is signatory to a Hometown Plan 
but is not party to a collective bargain¬ 
ing agreement; 

(c) Is signatory to a Hometown Plan 
but is party to a collective bargaining 
agreement with labor organizations 


which are not or cease to be signatories 
to the same Hometown Plan: 

Cd) la signatory to a Homctoivn Plan 
and is party to collective bargaining 
agreements with labor organizations but 
the two have not jointly executed a spe¬ 
cific commitment to minority and fe¬ 
male goals and timetables and incorpo¬ 
rated the commitment in the Hometown 
Plan; 

<e> Is participating in a Hometown 
Plan which is no longer acceptable to 
the Office of Federal Contract Compli¬ 
ance Programs; 

<f) Is signatory to a Hometown Plan 
but is party to collective bargaining 
agreements with labor organizations 
which together have failed to make a 
good faith effort to comply with their 
obligations under the Hometown Plan. 

§ 60—1.6 Coal* and tinirtnblr*. 

The Director, from time to time, shall 
issue goals and timetables for minority 
and female utilization which shall be 
based on appropriate workforce, demo¬ 
graphic or other relevant data and which 
shall cover specific construction projects 
or specific geographical areas. The goals 
shall be applicable to a covered contrac¬ 
tor's or subcontractor's entire workforce 
which is working In the area covered by 
the goals and timetables. Such goals and 
timetables shall be published as notices 
in the Federal Register, and shall be in¬ 
serted by the contracting officers and 
applicants, as appl icable, in the Notice 
required by 41 CFR 60-4.2. 

§ 60—1.7 Effect on other regulation*. 

The regulations in this part are in 
addition to the regulations contained in 
this chapter which apply to construc¬ 
tion contractors and subcontractors gen¬ 
erally. See particularly 41 CFR 60-1.7, 
60-1.8. 60-1.26, 60-1.29, 60-1.30. 60-1.32, 
60-1.41. 60-1.42, 60-1.43 and 41 CFR 
Part 60-3. Part 60-20, Part 60-30, Part 
60-40 and Part 60-50. 

§ 60—1.8 Show rati tie notice. 

If an investigation or compliance re¬ 
view reveals that a construction contrac¬ 
tor or subcontractor has violated the 
Executive Order, any contract clause, 
specifications or the regulations in this 
chapter, the compliance agency shall 
Issue to the contractor or subcontractor 
a notice to show cause which shall con¬ 
tain the items specified in (l)-(iv) of 
41 CFR 60-2.2 (c) (1). If the contractor 
does not show good cause within 30 days, 
it shall take corrective action. If the con¬ 
tractor does neither, the compliance 
agency shall follow the procedure in 
subparagraph <2> of 41 CFR 60-2.2<c>. 

(FR Doc.77-23811 Filed 8-15-77:8:45 am) 
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DEPARTMENT OF LABOR 

Office of Federal Contract Compliance 
Programs 

WOMEN IN CONSTRUCTION UNDER 
EXECUTIVE ORDER 11246, AS AMENDED 

Proposed Goals and Timetables Pursuant 
to Proposed Rule 

Regulations (41 CFR Part 65-4) pro¬ 
posed by the Department of Labor In 
the Federal Register today would au¬ 
thorize the Director of the Office of Fed¬ 
eral Contract Compliance Programs 
(OFCCP) to issue goals and timetables 
for minority and female participation 
on Federal or federally assisted con¬ 
struction projects. The goals would be 
based on workforce, demographic or 
other relevant data of Standard Metro¬ 
politan Statistical Areas, counties, or 
groups of counties, or some other geo¬ 
graphical area In which the construction 
is being performed. 

Under the proposed regulations, the 
goals and timetables would be published 
In the Federal Register in a notice of 
general information to the public but 
would not be published for public com¬ 
ment. However, because the OFCCP 
previously had not required goals for 
women in the construction industry 
under the Executive Order program, and 
because of the general interest in this 
subject, public comment is invited on 
this proposed notice until September 30, 
1977. 

A review of statistics relating to the 
construction industry shows a virtual 
exclusion of women from employment in 
the construction industry. Continued re¬ 
liance by contractors on established hir¬ 
ing practices may reasonably be expected 
to result in continued exclusion of 
women. Accordingly, to implement the 
provisions of Executive Order 11246, as 
amended by Executive Order 11375, and 
to achieve a program of equal employ¬ 
ment opportunity in the construction 
industry for women, it Is proposed to 
develop goals and timetables for female 
participation in the construction indus¬ 
try. OFCCP has examined and con¬ 
sidered a number of approaches for de¬ 
veloping affirmative action goals for 
women. Some such methods include the 
female workforce, different proportions 
of the female workforce, and female rep¬ 
resentation in apprenticeship positions. 
Thought also has been given to estab¬ 
lishing a pilot program for the purpose 
of developing a data base on which fe¬ 
male goals could be developed. Each of 
these methods, however, suffers from 
certain deficiencies but basically they 
would establish initial goals either so 
high or so low that the result would be 
meaningless. The proposal adopted here 
considers both the relevant characteris¬ 
tics of the construction industry as they 
relate to developing goals and timetables 
for women, and the need to establish an 
effective implementation of the Execu¬ 
tive Order. 


NOTICES 

Under this proposal, goals for women 
in construction would be established for 
a period of three years. The goals would 
be 3.1 percent, 5.0 percent, and 6.9 per¬ 
cent for the first, second and third years, 
respectively. These goals were developed 
using tw*o sets of statistics. First, accord¬ 
ing to the 1970 census, the female work¬ 
force in the construction industry is 1.2 
percent Also, according to the 1970 cen¬ 
sus. w'omen constitute 5 percent of all 
craft and kindred workers. This latter 
group of workers are in occupations 
which are similar to construction occu¬ 
pations. and possess educational levels, 
skills and'abllltios comparable to those 
possessed by employees working in the 
construction industry. It Is reasonable 
to expect therefore that within a two- 
year period the construction industry, 
with active recruitment, could achieve 
a 5 percent female participation goal. 
This same effort would raise the goal to 
6.9 percent in the third year. The statis¬ 
tics on which these goals are based, of 
course, are national in scope and are not 
•presently available in usable form on an 
SMSA or county basis. It is proposed 
therefore that a single goal for female 
participation in the construction indus¬ 
try be adopted. Contractors are advised 
however, that where higher State, local 
or other Jurisdictional goals for women 
are in effect, compliance with the goals 
and timetables proposed herein would 
not relieve the contractor of its obliga¬ 
tion to comply with the higher local goal. 
Similarly, the proposal does not affect or 
limit in any way the application of re¬ 
quirements providing for the employ¬ 
ment of local residents such as those 
contained in the Community Develop¬ 
ment Block Grant and the Public Works 
Employment Act grant programs. 

The goals would be applied in all geo¬ 
graphical areas and on all projects which 
have goals and timetables for minorities. 
Also, under the proposed regulation gov¬ 
erning construction contractors under 
Executive Order 11246 published today in 
the Federal Reglster. Hometown Phins 
would be allowed to submit goals for 
women to the Director for approval. It 
is proposed that no goals lower than the 
ones proposed herein would be approved. 
If the Hometown Plans do not submit 
female affirmative action goals within 
the specified period and receive approval, 
it is proposed that the Department’s ap¬ 
proval of the plan will be automatically 
withdrawn and the goals proposed herein 
would be applicable in those Hometown 
areas. 

These initial goals are intended lo pro¬ 
vide immediate equal employment oppor¬ 
tunity for women in the industry until 
more meaningful goals based on appro¬ 
priate female workforce figures can be 
developed and implemented. Toward this 
latter end and in order to develop goals 
and timetables for women In construc¬ 
tion on a more permanent basis, a work¬ 
ing committee is proposed to be estab¬ 
lished to make recommendations to the 
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Director. OFCCP. on the total involve¬ 
ment of women in the construction in¬ 
dustry. The exact structure and compo¬ 
sition of the committee has not been de¬ 
termined. and comments specifically ore 
invited on this issue. It is contemplated, 
however, that the committee w r ould w'ork 
closely with outreach and community 
groups and would operate for a period of 
at least five years. It also would receive 
input from the general public and ex¬ 
amine the progress of women in the con¬ 
struction industry. In addition, at least 
six months before the expiration of the 
third year goal proposed herein, the com¬ 
mittee would recommend meaningful fe¬ 
male goals to the Director of the OFCCP 
to cover, at the minimum, an additional 
three-year period. The Director would, 
pursuant to 41 CFR 60-46. proposed in 
the Federal Register today, issue mean¬ 
ingful goals and timetables based on the 
committee’s recommendations or on 
other appropriate data. 

It is intended that the final Notice 
which would establish the goals would 
list those geographical areas and proj¬ 
ects for w r hich goals for minorities and 
women shall be applicable. These areas 
would include those currently covered 
by Imposed Plans and those projects cov¬ 
ered by Special Bid Conditions. And as 
indicated in the regulations proposed in 
the Federal Register today, the goals 
and timetables contained in those plans 
and Bid Conditions would constitute the 
initial goals and timetables for minori¬ 
ties. 

Accordingly, it Is proposed to establish 
goals and timetables for women in the 
construction industry for use on projects 
and in geographical areas as designated 
by the Director. Office of Federal Con¬ 
tract Compliance Programs, as follows: 

Goals 

Time frame: tin perccnO 

1st year_-_3.1 

2d year___5 0 

3d year_____6 0 

These goals would apply to a covered 
contractor’s or subcontractor’s entire 
workforce which is working on construc¬ 
tion projects in an area covered by the 
goal. Compliance with the goal will be 
measured against the total work hours 
performed during each 1--month period. 
The goal would apply to the contractor s 
entire workforce in that area notwith¬ 
standing that not all employees would be 
working on the Federal or federally 
assisted construction project. 

Send comments to Weldon J. Rougcau. 
Director. Office of Federal Contract Com¬ 
pliance Programs, Room C-3324. 200 
Constitution Avenue. N.W., Washington. 
D.C., 20210. Comments received will be 
available for inspection during regular 
working hours at the above address. 

Dated: August 8,1977. 

Weldon J. Rougeau, 
Director , OFCCP . 

|FR Doc.77-23600 Filed 6-15-77:6:45 am] 


FEDERAL REGISTER. VOL 42, NO. 151—TUESOAY, AUGUST 16, 1977 















TUESDAY, AUGUST 16, 1977 

PART V 



DEPARTMENT OF 
LABOR 

Occupational Safety and 
Health Administration 


ON-SITE CONSULTATION 
AGREEMENTS 

























41386 


RULES AND REGULATIONS 


Title 29—Labor 

CHAPTER XVU—OCCUPATIONAL SAFETY 
AND HEALTH ADMINISTRATION, DE¬ 
PARTMENT OF LABOR 

PART 1908—ON SITE CONSULTATION 
AGREEMENTS 

AGENCY: Occupational Safety and 
Health Administration. Department of 
Labor. 

ACTION: Pinal rule. 

SUMMARY: The existing regulation is 
amended by rewording and reorganizing 
Its present provisions, and adding new 
provisions. The new regulation is de¬ 
signed to further the Agency's objective 
to provide free on-site consultation to 
as many employers requesting this serv¬ 
ice as possible, with priority given to 
small business employers. The proposal 
was prepared to implement the policy di¬ 
rective of the Congress. The regulation 
as amended will: change the level of 
Federal funding from the present fifty 
percent to ninety percent for on-site 
consultation activities; expand the pro¬ 
gram to include States with approved 
plans under section 18 of the Occupa¬ 
tional Safety and Health Act of 1970; 
set out new requirements for monitoring 
and evaluating State performance under 
the contract: further define the State's 
obligation to publicize the availability 
of the program, further define the obli¬ 
gations of the employer and the con¬ 
sultant to protect employees: and pre¬ 
scribe new requirements for consultant 
qualifications and numbers. 

EFFECTIVE DATE: August 1. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

William J. Higgins. Chief. Division of 
Voluntary Programs. Occupational 
Safety and Health Administration, 200 
Constitution Avenue NW„ Washing¬ 
ton. D.C. 20210 ( 202-634-4923 >. 

SUPPLEMENTARY INFORMATION: 

Backgkound 

On April 29. 1977, (42 FR 22080> notice 
was published in the Federal Register 
requesting public comment on proposed 
changes to regulations for on-site con¬ 
sultation contracts at 29 CFR Part 1908. 
After consideration of more than 50 pub¬ 
lic comments received, discussions with 
the States and internal review by the 
Federal Occupational Safety and Health 
Administration thereinafter referred to 
as the Agency), the proposal has been 
amended and is published as a final regu¬ 
lation. The new regulation is designed 
to further the Agency’s objective to pro¬ 
vide free on-site consultation to as many 
employers requesting this service as pos¬ 
sible, with priority given to small busi¬ 
ness employers. This program must also 
be consistent with public policy and the 
goals of the Occupational Safety and 
Health Act of 1970 <29 U.S.C. 667) (the 
Act will later be referred to as the Fed¬ 
eral OSH Act). 

The need for a greater understanding 
by employers of their obligations under 
the Federal or State OSH Acts has been 


widely acknowledged. The interpretation 
of complex standards and the ability to 
recognize hazards may pose difficulties 
for employers, but small business em¬ 
ployers, w r ho may lack the financial re¬ 
sources to utilize private consultants, are 
often faced with a greater difficulty in 
understanding their obligations under 
the Act. 

Under the Federal OSH Act, on-site 
consultation services by Agency person¬ 
nel cannot be provided without trigger¬ 
ing the normal enforcement provisions of 
the Federal OSH Act, including citation 
and possible penalties for any hazards 
observed. Because of this restriction. 
Federally funded on-site consultation, 
prior to the promulgation of tills Part, 
could be conducted only by States with 
approved plans under section 18 of the 
Act utilizing State personnel. These 
States were able to conduct on-site con¬ 
sultation. with fifty percent Federal 
funding, subject to certain restrictions 
and conditions similar to those under 
tilts Part. At the present time tw^enty- 
two State plans provide these services. 
However, because there is no comparable 
on-site consultation provided under the 
Federal program. States were not re¬ 
quired to provide these services as port 
of tiieir plan in order to meet the Federal 
OSH Act's requirement that they be "at 
least as effective." 

In response to the demand for consul¬ 
tation in other States, regulations were 
promulgated on May 20, 1975. to extend 
fifty percent Federal funding, through 
contracts entered into under the author¬ 
ity of sections 21(c) and 7(c)(1) of the 
Federal OSH Act, to States without ap¬ 
proved State plans. This fifty-percent 
funding level was established to place 
the contract States in the same position 
respecting funding as those States with 
approved plans. Twelve additional States 
were participating in this program at 
the end of fiscal year 1976. Because many 
States still did not provide on-site con¬ 
sultation. specific funds were provided 
for on-site consultation in the Lobor- 
HEW Appropriation Act for fiscal year 
1977. and the Appropriations Committee 
Report on the Act <8enate Report No. 
94-997) directed the Agency to increase 
the level of Federal funding to a ratio 
which would ensure fuller State partici¬ 
pation in the program. 

The proposal was prepared to imple¬ 
ment the policy directive of the Congress. 
In addition, the regulation was re¬ 
drafted; provisions that had in the past 
been subject to misinterpretation were 
clarified: and. a more precise policy 
statement of the Agency's position w r as 
provided. In the majority of instances, 
the rewording and revision in many of 
the provisions was for the purpose of 
clarification and does not represent a 
change in intention or effect. 

The following are the major Issues 
raised by the proposal: 

New Fundino Level 

In response to the Congressional di¬ 
rective. the Agency proposed to increase 
the level of Federal funding to ninety 
percent, a level considered necessary to 


provide a stronge incentive for States 
to enter the program, while at the same 
time requiring some financial commit¬ 
ment on their part. It was recognized, 
however, that certain States would not 
participate in an on-site consultation 
program regardless of the percentage of 
Federal funding. These States either 
have legal contracts which prevent 
their participation, or have indicated a 
policy or philosophy which would pro¬ 
hibit it. 

Several of the public comments re¬ 
ceived addressed the new funding level. 
Most were favorable including those 
from John Wenning, Administrator of 
the Wisconsin Division of Safety and 
Buildings, and Robert Palmer of the Na¬ 
tional Association of Manufacturers. On 
the other hand, diaries T. Greene, Di¬ 
rector of Industrial Safety of the District 
of Columbia, and Allan Harvey. Deputy 
Director. Bureau of Safety and Regula¬ 
tions of the Michigan Department of 
Labor, along with Irving Davis. Chief, 
Division of Occupational Health of the 
Michigan Department of Public Health, 
objected to the new level on the grounds 
that it would discourage States from de¬ 
veloping section 18 plans and encourage 
States with existing plans to drop their 
programs. In anticipation of this pos¬ 
sible effect, the proposal expanded the 
eligibility for the program to include all 
States, including those with approved 
plans under section 18. Under the exist¬ 
ing regulation. States with approved 
plans were not eligible to enter into on¬ 
site consultation contracts. Although 
some disincentive for State plans may 
remain. It has been minimized by the ex¬ 
pansion of eligibility, because a State can 
maintain its plan under section 18 and 
also enter into a contract under this 
Part, at the increased funding level. 

Effect Upon 8tates With Plans 
Approved Under Section 18 

Several public comments including 
those from Joshua Agsalud. Director of 
the Hawaii Department of Labor and 
Industrial Relations. Steven Jablonsky. 
Program Manager of the Department of 
Industrial Relations of the California 
Occupational Safety and Health Admin¬ 
istration. John Brooks, Commissioner of 
the North Carolina Depaitment of La¬ 
bor. and Charles Daniels. Director of the 
Arkansas Department of Labor, whose 
comments were supported by Senator 
John McClellan. Senator Dale Bumpers, 
and Congressman Ray Thornton ob¬ 
jected to the exclusion of public em¬ 
ployers or requested clarification of the 
language In the proposal. The Agency is 
aware of the Importance of programs 
to protect the safety and health of em¬ 
ployees of State and local governments. 
At the present time, States with ap¬ 
proved section 18 plans must, to the ex¬ 
tent permitted under this law. Institute 
"effective and comprehensive" occupa¬ 
tional safety and health programs for 
public employees; these programs, of 
course, may provide consultation services 
to public employees. States may also 
submit for approval under section 18 
programs for "public-employees only" 


FEDERAL REGISTER. VOL 42. NO. 158—TUESDAY, AUGUST 16. 1977 





<29 CFR 1956>. Finally. States may in¬ 
stitute public employer programs with 
one-hundred percent State funds. 

Under the final regulation no provi¬ 
sion is made for inclusion of consulta¬ 
tion for public employers under these 
agreements. However, the agency be¬ 
lieves that protection of public employees 
should be expanded to the extent pos¬ 
sible. in all States; to this end it will 
explore possible strategics available to 
increase the Federal role in this nrca. 

Under the Anal regulation, if States 
with approved plans wish to provide on¬ 
site consultation to private employers, 
with Federal funding, they must chose 
whether to enter into a 7<c) (1 > contract 
under this regulation with ninety per¬ 
cent Federal funding, or to provide such 
services under their plans, with fifty 
percent Federal funding. They cannot 
do both. This restriction was placed in 
the proposal because of the likelihood of 
administrative, accounting and monitor¬ 
ing problems associated with dual pro¬ 
grams. and remains unchanged in the 
final regulation* 

Limitation or Activities Unde* tjir 
CONTHACT 

Several public comments, including 
those submitted by John J. Horn, Acting 
Commissioner of the Department of 
Labor and Industry for the State of New 
Jersey. Steven Jablonsky of the Cali¬ 
fornia Occupational Safety and Health 
Administration. William Wilkins, Ad¬ 
ministrator of the Wyoming Occupa¬ 
tional 8afety and Health Agency, and 
others, objected to the provisions in the 
proposal which would limit the author¬ 
ized activities under the contract to on¬ 
site consultation only. The suggestion 
was made that this restriction, which is 
unchanged in the Anal rule, was designed 
to provide the maximum emphasis on 
on-site consultation, because under the 
Federal OSH Act the Agency is able, 
under section 21(c). to engage in Its own 
Federal training and education activi¬ 
ties. Since these services are provided on 
the Federal level, the prudent use of the 
limited on-site consultation contract 
funds dictates their expenditure for the 
purpose of Ailing a need to which the 
Agency is otherwise unable to adequately 
meet. Under the Anal regulation. State 
consultants may participate in seminars 
and employer conferen c e s , but this par¬ 
ticipation would be for the purpose of 
program promotion rather than direct 
training and education of employers. 
Federal training and education activities 
will be concentrated in States without 
plans approved under section 18. because 
States with approved plans are required 
to maintain their own State program of 
training and education as a condition of 
plan approval. 

Unscheduled Visits to Worksites 

Numerous public comments, including 
those of John J. Horn of the New Jersey 
Department of Labor and Industry, 
James McCain, Secretary of the Kansas 
Department of Human Resources. John 
Brooks of the North Carolina Depart¬ 
ment of Labor, Philip Ross. Commis- 
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sinner of the New York Department of 
Labor, and others, objected to the pro¬ 
vision in 5 1908 4'b> of the proposal 
which specifically prohibited unsched¬ 
uled visits to employer worksites for the 
purpose of conducting an on-site con¬ 
sultation, If entry were granted. Many 
of these comments emphasized the util¬ 
ity of individual contact with employers, 
and stressed that employers could be 
more effectively informed of the pro¬ 
gram in this manner. In consideration 
of these comments, the Anal regulation 
changes the proposal and authorizes 
visits to employer workplaces for the 
purpose of explaining the availability of 
the program. However, because of the 
necessity for adequate preparation by a 
consultant before an effective on-sitc 
visit may be conducted, the Anal regu¬ 
lation does not authorize the conduct 
of on-site consultation on the basis of 
an unscheduled visit to a workplace. 

Informing an Employer or His 
Obligations Under the Program 

New language has been mcluded m 
the Anal regulation under I 1908.4(a) (3), 
Scope of service. This new language re¬ 
quires a State to clearly explain in its 
program promotion activities and in re¬ 
sponse to inquiries, the important as¬ 
pects of the program. It was considered 
to be essential that employers be clearly 
informed of the State and Federal part¬ 
nership in this program and of their re¬ 
sponsibilities in the event an on-site visit 
is conducted, including those safeguards 
for employee protection which could re¬ 
quire employer action. Therefore, under 
the Anal regulation, these responsibili¬ 
ties must be explained to an employer be¬ 
fore a request can be accepted. 

Employee Participation 

In the preamble to the proposal for the 
revision of this Part, public comments 
were requested on the issue of employee 
participation In the on-site visit. The 
proposed regulation was essentially a 
restatement of the existing regulation, 
which provided for employee participa¬ 
tion only with the employer’s express 
permission. The Agency, however, was 
Interested in receiving comments con¬ 
cerning the expansion of employee par¬ 
ticipation rights to parallel the employee 
walkaround rights associated with en¬ 
forcement inspections under section 8«e* 
of the Federal OSH Act. It was consid¬ 
ered that employees could provide some 
assistance to a consultant during a con¬ 
sultation visit as they provide to an in¬ 
spector during an inspection. Further, it 
was believed that, because employees 
may have been exposed to hazards the 
consultant might And. they had a right 
to be informed of their discovery. 

Numerous public comments were re¬ 
ceived in response to the request, Steven 
Jablonsky of the California Occupational 
Safety and Health Administration, and 
Dr. N. H. Dyer. Director of the West Vir¬ 
ginia Department of Health, commented 
that there were clearly instances where 
employees must participate in an on-site 
visit in order to make the visit effective. 
According to the comment from the Call- 
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fomia agency, contact would be essential 
for example, during a health consulta¬ 
tion where individual employee exposure 
levels must be determined or where a 
Arm hod an active employee employer 
in-plant safety committee. 

Other comments expressed the opinion 
that such participation should be per¬ 
mitted only to the extent allowed by the 
employer and strongly objected to any 
mandatory walkaround on the grounds 
that it would greatly discourage em¬ 
ployer requests for the program. Con¬ 
sideration has been given to these fac¬ 
tors. and the Anal regulation speciAes 
thnt employee contact by a consultant 
is necessary In order to properly identify 
hazards In the workplace, and that a 
consultant must explain to an employer 
the possibility that such contact may 
have to be initiated. An employer must 
agree to this form of contact before a 
visit may proceed. In addition, the regu¬ 
lations require the consultant to en¬ 
courage employers to permit additional 
employee participation to the extent 
practicable, including participation in 
the walkaround but does not mandate 
such participation. 

Employee Protection Requirements 

The discussion under this heading en¬ 
compasses the provisions in the regula¬ 
tion concerning the requirement that the 
employer take necessary action to elimi¬ 
nate hazards which present an imminent 
danger or serious violation. The proposal 
contained three provisions which affected 
this requirement, i 1908.4(d) (5> <v>, 
which provided for the classiAcatkm of 
hazards. } 1908 4<d> <8>, which placed 
the obligation on the employer to take 
action If an imminent danger or serious 
violation was Identified, and $ 1908.5(b), 
which required the consultant to notify 
the appropriate OSHA enforcement au¬ 
thority if the employer refused to co¬ 
operate in the elimination of such 
hazards. 

The majority of the public comments 
received addressed this issue. The com¬ 
ments ranged from strong objections to 
any action related to enforcement to 
acceptance of the concept with questions 
only on the procedure to be followed. 
Most comments, however, were opposed 
to the mandatory referral to enforce¬ 
ment authorities where an employer fails 
to take action to eliminate a serious 
violation. The terminology utilized was 
also questioned, with several objections 
to the use of the definition of a serious 
violation, and the requirement that the 
consultant must make a judgment as to 
liow a compliance officer would cite a 
particular hazard. 

This issue has been the subject of 
careful consideration. The Agency is cog¬ 
nizant of the need for full employer 
utilization of the consultation program 
and is aware of the argument that the 
requirement for referral might deter 
some employers from requesting on-site 
consultation. However, other provisions 
of the regulation are intended to assure 
the fundamental separation between the 
consultation program and enforcement, 
and would minimize this disincentive. 
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Thus, the regulation requires that the 
consultation operate independently from 
OSHA enforcement and that it have Its 
own separate and distinct staff and man¬ 
agement. Further, even in the monitor¬ 
ing of a State’s performance, the identity 
of employers receiving on-site consulta¬ 
tion is not revealed. In addition, an on¬ 
site visit in progress will delay certain 
types of OSHA inspections, and an em¬ 
ployer is not required to make the con¬ 
sultation report available to a compli¬ 
ance officer during a subsequent 
inspection. 

The only situation in which informa¬ 
tion about a consultation visit is referred 
to enforcement authorities is if an im¬ 
minent danger or serious violation Is 
identiffed and the employer fails to take 
the necessary action to eliminate the 
hazard and protect the employees. In the 
cose of a serious violation a reasonable 
period for the elimination of the hazard 
is to be provided. Thus, an employer who 
in good faith seeks consultation advice 
to identify hazards so that they can be 
eliminated need have no concern about 
enforcement action being taken against 
him or her. It is only in what is likely 
to be the extremely rare case of an em¬ 
ployer who. although aware of the Im¬ 
minent danger or serious violation, fails 
to act to eliminate them In the work¬ 
place that referral will occur. The Agency 
believes that in these limited circum¬ 
stances the underlying policies of the 
Federal OSH Act mandate that the mat¬ 
ter be referred for appropriate enforce¬ 
ment action. 

Accordingly, the Anal regulation, al¬ 
though reworded, retains the provision 
of the present regulation and the pro¬ 
posal requiring referral to enforcement 
authorities in specified situations. 

Tile use of the definition of a serious 
violation under the Federal OSH Act was 
determined to be necessary because, by 
the use of a currently available and 
known standard, the characterization of 
hazards by consultants will be more uni¬ 
form throughout the program. Conse¬ 
quently. employers will be able to have a 
better understanding of their obligations, 
and the monitoring and subsequent 
evaluation of consultant performance 
will be facilitated. The final regulation 
therefore, describes both the employer’s 
and the consultant's obligations in the 
event that an imminent danger or seri¬ 
ous violation is identified, and new pro¬ 
visions in the regulation specify that an 
employer be clearly informed of those 
obligations before a request for an on¬ 
site consultation visit may be accepted. 

A provision is also added to clarify the 
obligation of Uie OSHA enforcement au¬ 
thority which receives a referral for a 
serious violation which an employer has 
refused to eliminate. The new provision 
specifies that the OSHA authority is not 
automatically required to make an im¬ 
mediate inspection, but rather has the 
flexibility to take whatever action it de¬ 
termines is wTurantcd. given the facts of 
the case. 

In addition, a procedure is created by 
which an employer, who in good faith 
disagrees with the period of time cstab- 
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li&hed for the elimination of a hazard, 
may promptly discuss the time period 
with the program consultation manager, 
who may amend the time period allowed. 

Relationship to Enforcement 

Several public comments, including 
Nicholas Roussos, Commissioner of the 
Massachusetts Department of Labor and 
Industries, Larry Swanda of the Jensen 
Construction Company, Philip Ross of 
the New York Department of Labor, 
Charles Daniels of the Arkansas Depart¬ 
ment of Labor. William Faster, Commis¬ 
sioner of the Oklahoma Department of 
Labor, and others addressed a delay of an 
inspection occurring when a consultation 
visit is in progress. Most of these com¬ 
ments favored broadening this provision 
to ensure that an employer was given 
some period of time after a consultation 
visit before any enforcement activity 
would be initiated. The rationale ad¬ 
vanced for this delay was that the em¬ 
ployer should be allowed the opportunity 
to act upon the consultant’s advice. The 
comments emphasized that this would 
result in the more efficient use of re¬ 
sources and point to the bad publicity 
that w as likely to ensue if an enforcement 
inspection occurred shortly after the con¬ 
duct of an on-site visit. After considera¬ 
tion of these comments, the Agency has 
decided to adhere to its position that no 
inspection should be delayed beyond the 
time necessary for the consultant to com¬ 
plete the on-site visit. The Agency must 
reserve the option to conduct an inspec¬ 
tion immediately after the visit. 

Accordingly, this provision, although 
reworded, remains essentially unchanged 
in the final regulation. In addition, under 
the final regulation certain types of In¬ 
spections may not be delayed, despite the 
fact that a consultation visit is In prog¬ 
ress. 

Further, a new provision has been 
added to clarify the circumstances when 
an employer may receive an on-slte visit 
subsequent to an enforcement inspection. 
This new’ provision, g 1908.5(b) (3), ac¬ 
knowledges the role of consultation in 
aiding an employer in the abatement of 
violations, and permits employers to re¬ 
quest on-site consultation for the pur¬ 
pose of obtaining abatement advice. A 
restriction is placed upon this consul¬ 
tative activity in that an on-site con¬ 
sultation visit may not take place subse¬ 
quent to an enforcement Inspection until 
the employer has been notified that no 
citation would be issued or, where a cita¬ 
tion is issued, until those citation items 
for which consultation is desired have be¬ 
come final orders. A citation item be¬ 
comes a final order if. within the num¬ 
ber of days specified under the applicable 
law*, the employer does not file a notice 
of contest or. if a notice of contest is 
filed, after a final decision by the Occu¬ 
pational Safety and Health Review Com¬ 
mission or corresponding State authority. 

Certain provisions of the proposal ad¬ 
dress the effect of an on-slte consulta¬ 
tion visit on a subsequent Inspection. 
These provisions, which appeared at 
9 1908 5(d) (I), resulted in several com¬ 
ments. James McCain, of the Kansas 


Department of Human Resources, Gov¬ 
ernor Joseph Teosdale of the State of 
Missouri. L. W. Murray. Jr.. Director of 
the Governor’s Office of Illinois Man¬ 
power and Human Development, and 
others objected to the fact the compli¬ 
ance officer was not bound by the con¬ 
sultant’s advice. It is the Agency's view, 
however, that because conditions in a 
workplace are constantly changing, the 
views expressed by the consultant can¬ 
not limit the effects of a subsequent in¬ 
spection or preclude citations and pro- 
I xwed penalties being Issued for 
violations discovered. Further, under the 
final regulation, a compliance officer 
would not ordinarily know that a con¬ 
sultation visit has occurred unless the 
employer volunteers the Information or 
makes the written report available. Un¬ 
der g 1908.6(c) (4). if the report is given 
to the compliance officer, the advice 
given by the consultant would be con¬ 
sidered and used to determine the em¬ 
ployer's good faith. In addition, it will 
be the Agency’s policy to permit, where 
warranted, a good faith penalty adjust¬ 
ment greater than the* thirty percent 
currently allowed under the Field Oper¬ 
ations Manual, thus a employer who. has 
taken action based on the advice of a 
consultant, and who was cited for a 
violation, may not use the advice or 
opinions of the consultant as a defense 
to the citation; but the fact that the 
employer did follow the consultant's ad¬ 
vice could result in a substantial reduc¬ 
tion of any penalty assessed. 

The application of this additional good 
faith adjustment must, of course, be 
determined by the Area Director or cor¬ 
responding State official on a case-by- 
case basis. 

Number or Consultants 

In the proposal, a two-year ceiling was 
placed on the number of consultants 
which could be funded in a State under 
an agreement pursuant to this Part, and 
an exception from this ceiling was al¬ 
lowed for States with current agreements 
or approved plans under section 18 of 
the Federal OSH Act. The proposal 
would have required that exempted 
States reduce the numfcer of consultants 
down to the tw’onty-flve percent ratio 
through attrition. Numerous comments 
received addressed this limitation on the 
number of consultants. The comments 
objected to the apparent inflexibility in 
the provisions and questioned whether 
It would be possible for a State exceeding 
Uie ratio to hire more qualified consult¬ 
ants or increase the number of industrial 
hygienists if no staff vacancies could be 
filled until the State was below the 
twenty-five percent level. In response to 
these comments, the final regulation, 
while retaining the twenty-five percent 
ratio as a general guideline for one year, 
provides that those 8tates with current 
contracts may be exempted from the ra¬ 
tion requirement if the current number 
is Justified based on program perform¬ 
ance. demand for services, or other fac¬ 
tors. The final rule creates a far greater 
degree of flexibility In the determination 
of an appropriate number of consultants 
in all States. The ratio Itself is also re- 
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cast in terms of a “positions'* concept 
rather than in terms of individual con¬ 
sultants. 

A new provision has been added re¬ 
quiring the regional administrator to de¬ 
termine the types of consultant expertise 
necessary to meet the needs of the State. 
This would include not only the safety/ 
health ratio, but also any particular need 
present in the State, such as a need for 
consultants with experience in mari¬ 
time. After determining the State needs, 
the regional administrator will negotiate 
a reasonable response to those needs, nnd 
could require specialized training or the 
assignment of consultants with particu¬ 
lar qualifications. 

Qualifications or Consultants 

The proposal contained explicit details 
on minimum qualifications for consult¬ 
ants, including specific educational and 
experience requirements. The provision 
in the existing regulation requiring re¬ 
gional administrator interview and ap¬ 
proval consultants was also retained in 
the proposal. 

Numerous public comments were ad¬ 
dressed to these provisions, including 
comments from officials from the States 
of California. Oklahoma, Michigan, Ore¬ 
gon. Kansas. Wisconsin. North Carolina. 
New York. West Virginia. Texas, Mis¬ 
souri. Illinois, Virginia, Massachusetts. 
Colorado, and Kentucky. One of the ob¬ 
jections raised by the comments con¬ 
cerned the requirement for regional ad¬ 
ministrator interview. States strongly 
objected to this provision on the grounds 
that it would interfere with normal State 
hiring practicca. 

The comments from Philip Ross of the 
New York Department of Labor indi¬ 
cate that under the State’s Merit Sys¬ 
tem and Civil Service Law, certain per¬ 
sons have an absolute preference to any 
job opening for which they are qualified 
under State law. If the regional adminis¬ 
trator were to reject such a person, the 
consultant position could not be filled 
until another position outside of the pro¬ 
gram was vacated. A similar concern was 
raised by Robert Beard. Acting Commis¬ 
sioner of the Virginia Department of 
Labor and industry* on the grounds that 
the regional administrator could reject 
an applicant certified by the State Merit 
System as being qualified. 

In response to this criticism, the re¬ 
quirement for an regional administrator 
interview ha* been removed in the final 
regulation. However, the requirement 
that the regional administrator must ap¬ 
prove State consultants before assign¬ 
ment to this program is retained, and 
Individual regional administrators may 
determine that an interview is essential 
in order to ascertain whether a consul¬ 
tant is. In fact, qualified to do the job. 
In such a case the regional administrator 
has the authority to conduct an inter¬ 
view. Other State comments objected to 
tlie minimum qualifications as too re¬ 
strictive or impossible to meet given cur¬ 
rent State salary levels. On the other 
hand, several States, along with the As¬ 
sociation of Federal 8afety Employees 
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and the Iron Casting Society, thought 
that the qualifications should be raised. 

The Agency has concluded that estab¬ 
lishment of specific minimum qualifica¬ 
tions requirements could be counter¬ 
productive and could be a disincentive 
for States to participate in this program. 
The final regulation, therefore, provides 
greater flexibility in this area This does 
not imply that the Agency has deter¬ 
mined to place a lesser emphasis on con¬ 
sultant qualifications. The opposite is in 
fact the case. In order to meet the needs 
of the nation's employers, particularly 
those in small businesses, the Agency is 
firmly committed to a program to up¬ 
grade the qualifications of State consult¬ 
ants under these programs. It believes 
that a well-trained, highly qualified cad¬ 
re of consultants is essential for an effec¬ 
tive program. It was apparent from the 
State comments, however, that the exist¬ 
ing consultation stafT, as well os the abil¬ 
ity to make changes in State hiring prac¬ 
tices, differs widely from State to State. 
In addition, the demand for more quali¬ 
fied consultants will vary from State to 
State due to the differences In the types 
of business activities conducted and the 
types of hazards which may be present. 
A highly industrialized State would 
therefore require, os a general rule, a 
consultant with different qualifications 
than would an agricultural state, due to 
the nature of the conditions which, the 
consultant would be likely to encounter. 
Therefore. It was determined that the 
most effective program would be a flexi¬ 
ble one. 

Accordingly, the final regulation does 
not contain the specific minimum quali¬ 
fications listed In the proposal; instead. 
It includes in their place provisions which 
require the adoption by each State of 
a plan to upgrade the qualifications 
which it requires of consultants. These 
plans must contain specific goals con¬ 
sistent with State needs and must de¬ 
scribe and contain the steps which shall 
be taken by the State to reach these goals 
and specific timetables for the imple¬ 
mentation of changes. The implementa¬ 
tion dates for these changes shall be no 
later than August 1. 1980. The plan must 
be initially submitted within 120 days 
of the effective date of these revisions, 
and thereafter revised annually to reflect 
the State’s progress toward specific 
goals. The plan will become a part of a 
contract under this regulation and u 
State must satisfy the Assistant Secre¬ 
tary of Labor for Occupational Safety 
and Health < hereinafter referred to as 
the Assistant Secretary» that it is tak¬ 
ing appropriate action to implement its 
plan In order to bo eligible for continued 
funding. 

Monitokinc: 

Section 19D8.7 of the proposal outlined 
new monitoring provisions for contracts 
under the regulations. States under con¬ 
tract would be required to establish an 
effective internal monitoring system, to 
prepare quarterly reports and to submit 
various other documents to the regional 
administrator. The State would be re¬ 
quired to conduct a performance evalu¬ 
ation of every consultant annually, and 
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conduct actual on-thc-Job evaluations. 
An internal self-monitoring system was 
determined to be the most viable alter¬ 
native because except in Slates with ap¬ 
proved plans under section 18, Federal 
OSH A could not conduct on-the-job 
evaluations of consultant performance 
without taking appropriate enforcement 
action against the employer for any haz¬ 
ards observed nt the worksite. Relatively 
few public comments addressed tile mon¬ 
itoring changes. James Gilllce. of the 
American Mutual Insurance Alliance 
praised the new requirement*, and com¬ 
ments from Edward Otterson, Chief of 
the Wisconsin Department of Health and 
Social Sendees, and others were favor¬ 
able to the new program. 

Hie final regulation is essentially un- 
rhanged from the proposal, with the ex¬ 
ception that the regional administrator’s 
right to conduct concurrent monitoring 
activities is clearly described. This Fed¬ 
eral monitoring may take any number 
of forms, including the use of private 
contractors, or any uthc methods which 
may be desirable. 

Effective Date 

The proposal which, among other 
things, increased the level of Federal 
funding, under contracts pursuant to 
these regulations to ninety percent, was 
published in the Federal Register ou 
April 29, 1977. In the Interim period be¬ 
tween the proposal and this final regula¬ 
tion. existing contracts with several 
States expired and were renewed on an 
interim basis. Some of these States ad¬ 
justed their budgets in anticipation of 
prompt modification of the funding pro¬ 
visions. In consideration to these States 
and due to the delay of the promulga¬ 
tion of the final regulation, the Assistant 
Secretary finds that good cause exists 
for making the effective date of these re¬ 
visions August 1. 1977. Those States with 
existing contracts as of that day. may. if 
a contract is renegotiated within 30 days, 
receive ninety percent funding for al¬ 
lowable costs as of the effective date. Ac¬ 
cordingly. 29 CFR Part 1908 is hereby 
amended as follows: 

These revisions shall be effective Aug¬ 
ust 1. 1977 

19081 Purpose and scope 
19081 Drflnltlojis 

1908.3 Eligibility And funding. 

1908.4 Rcqueatn and scheduling. 

1008 6 Conduct of a visit 

1008,6 Relationship to enforcement. 

1908 7 Consultant specif! rattan*. 

100841 Monitoring and evaluation. 

1908.0 Agreement*. 

1908.10 Exclusions. 

AtmcosirY: Sacs. 7(0(1). 21(c). 84 Stat. 
1598. 1612; <29 1L8.C. 636(C)(1), 670(c)). 

§ 1008.1 Puri^M 1 nnd «ro|ir. 

This part contains requirements for 
agreements between Stores and tile Fed¬ 
eral Occupational Safety and Health Ad¬ 
ministration (hereinafter referred to as 
the Agency under Sections 7<c)(l> and 
2Kc> of the Occupational Safety and 
Health Act of 1970 <29 U S C. 651 et seq ) 
under which the Agency will utilize State 
personnel to provide on-site consultation 
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services to employers. The service will be 
made available at no cost to employers 
to assist them In providing their em¬ 
ployees employment and a place or em¬ 
ployment which is safe and healthful. 
Consultants will identify specific hazards 
in the workplace and provide advice on 
their elimination. Although on-site con¬ 
sultation will be conducted independent 
of any OSHA enforcement activity, and 
the discovery of hazards will not man¬ 
date citation or penalties, the employer 
remains under a statutory' obligation to 
protect his employees, and. In certain 
instances, will be required to take neces¬ 
sary protective action. States entering 
into agreements under this Part will re¬ 
ceive ninety percent Federal reimburse¬ 
ment for allowable costs and will provide 
on-site consultation for employers re¬ 
questing the service, subject to sched¬ 
uling priorities and available resources, 
and will offer advice and technical as¬ 
sistance to each requesting employer on 
job-related safety and health hazards. 

8 1908.2 Definition*. 

As used in this part: 

“Act" means the Federal Occupational 
Safety and Health Act of 1970. 

"Assistant Secretary" means the As¬ 
sistant Secretary of Labor for Occupa¬ 
tional Safety and Health. 

"Compliance officer" means a Federal 
or State compliance safety and health 
officer. 

"Employer" means a person engaged 
In a business, who has employees, but 
does not include the United States, or 
any State or political subdivision of a 
State. 

"On-site consultation" means all activ¬ 
ities related to the conduct of an on-site 
consultative visit, including a written re¬ 
port to the employer. 

"OSHA" means the Federal Occupa¬ 
tional Safety and Health Administration 
or the State agency responsible under 
a Plan approved under Section 18 of the 
Act for the enforcement of occupational 
safety and health standards in that 
State. 

"State" includes a State of the United 
States, the District of Columbia. Puerto 
Rico, the Virgin Islands, American 
Samoa. Guam, and the Trust Territory 
of the Pacific Islands. 

"HA" means the Regional Administra¬ 
tor for Occupational Safety aixl Health 
of the Region In which the State con¬ 
cerned is located, or his designee. 

§ 1908.3 Eligibility and funding, 

(a) State eligibility. (1) Any State 
may enter Into an agreement with the 
Assistant Secretary to perform on-site 
consultation for private-sector employ¬ 
ers. * 

(2) A State having a Plan approved 
under Section 18 is eligible to participate 
in the program if that Plan does not in¬ 
clude provisions for federally-funded on¬ 
site consultation to private-sector em¬ 
ployers. 

fb) Reimbursement. (1) The Assistant 
Secretary will reimburse 90 percent of 
the costs incurred under an agreement 
entered into pursuant to this part. 
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Agreements negotiated within 30 days of 
the effective date of these revisions will 
be reimbursed at the level of ninety per¬ 
cent for allowable costs incurred as of 
that date. Approved training and speci¬ 
fied out-of-State travel will be fully re¬ 
imbursed. 

<2) Reimbursement to States under 
this Part is limited to costs incurred in 
providing on-site consultation to pri¬ 
vate-sector employers only. 

(1) In all States with Plans approved 
under Section 18, on-site consultation 
provided to State and local governments, 
as well as the remaining range of volun¬ 
tary compliance activities referred to in 
29 CFR 1902.4(0 (2) (xiil>, will not be 
affected by the provisions of this part, 
with Federal reimbursement for these 
activities in accordance with the pro¬ 
visions of Section 23<g) of the Act 

<li) In States without Plans approved 
under Section 18. no Federal reimburse¬ 
ment for on-site consultation provided 
to State and local governments will be 
allowed, although this activity may be 
conducted independently by a State with 
100 percent State funding. 

§ 1908.4 Request* and nrlirduling. 

(a) Encouraging reguests .—Cl) State 
responsibility. The State shall be re¬ 
sponsible for encouraging employers to 
request on-site consultative visits, and 
shall publicize the availability of its on¬ 
site consultation service and the scope 
of the service which will be provided. 
The Assistant Secretary may also en¬ 
gage in activities to publicize and pro¬ 
mote the program. 

(2) Promotional methods. To inform 
employers of the availablity of its on¬ 
site consultation service and to encour¬ 
age requests, the State may use methods 
such as the following: 

(1) Paid newspaper advertisements: 

Oi) Newspaper, magazine, and trade 
publication articles: 

(ill) Special direct mailings or tele¬ 
phone solicitations to establishments, 
based on Workers* Compensation data 
or other appropriate listings: 

Civ) In-person visits to workplaces to 
explain the availability of the service, 
and participation at employer confer¬ 
ences and seminars: 

(v) Solicitation of support from State 
business and labor organizations and 
leaders, and public officials: 

(vi) Preparation and dissemination of 
publications, descriptive materials, etc., 
on on-site consultation services; 

(vli) Free public service announce¬ 
ments on radio and television. 

(3) Scope of service. In its publicity 
for the program, in response to any in¬ 
quiry, and before an employer's request 
for a consultation visit may be accepted, 
the state shall clearly explain that the 
service is provided at no C06t to an em¬ 
ployer through federal and state funds 
for the purpose of providing the em¬ 
ployer with a better understanding of the 
requirements of the applicable State or 
Federal law and regulations. The State 
shall explain that while utilizing this 
service, an employer remains under a 
statutory obligation to provide safe and 


healthful working conditions for cm- 
ployeees. In addition, while the identi¬ 
fication of hazards by a consultant will 
not mandate the issuance of citations 
or penalties, the employer is required to 
take action necessary to eliminate a 
hazard which in the judgment of the 
consultant, represents an Imminent dan¬ 
ger to employees, or which would be 
classified as a serious violation. The 
State shall emphasize, however, that the 
discovery of such a hazard will not ini¬ 
tiate any enforcement activity, and that 
referral will not take place unless the 
employer falls to cooperate in the elimi¬ 
nation of the identified hazard. 

(b) Employer requests. (1) An on-site 
consultative visit will be provided only 
at the request of the employer, and shall 
not result from the enforcement of any 
right of entry under State law. A con¬ 
sultant is not authorized to make an 
unscheduled appearance at the work¬ 
place of an employer who has not made 
a request to conduct an on-site consulta¬ 
tive visit at that time. 

(2) When making the request, the 
employer shall describe those specific 
working conditions, hazards or situations 
for which on-site consultation Is desired: 
the smaller the employer's business, the 
less specific the request must be. 

<3) Employers may request on-site 
consultation to assist in the abatement 
of hazards cited during on OSHA en¬ 
forcement inspection. However, an on¬ 
site consultation visit may not take place 
after an OSHA Inspection until the em¬ 
ployer has been notified that no citation 
will be issued or. if a citation is issued, 
until those citation items for which con¬ 
sultation is requested have become final 
orders. 

(c) Scheduling priority. Priority shall 
be assigned to requests from smaller bus¬ 
inesses, based on their number of em¬ 
ployees, with emphasis on those work¬ 
places of a highly hazardous nature. 

§ 1908.3 Conduct of a vinit. 

(a) Preparation . An on-site consulta¬ 
tive visit shall be made only after ap¬ 
propriate preparation by the consultant. 
Prior to the visit, the consultant shall 
become familiar with as many factors 
concerning the establishment’s opera¬ 
tion as possible. The consultant shall re¬ 
view all applicable codes and standards. 
In addition, the consultant shall asssure 
that all necessary technical and personal 
protective equipment is available and 
functioning properly. 

<b) Structured format. An on-site 
consultative visit shall follow a struc¬ 
tured format, which will consist of on 
opening conference, a walk through the 
workplace, and a closing conference. The 
visit shall be followed by a written re¬ 
port to the employer. 

(c) Employee participation. <1) The 
consultant shall retain the right to con¬ 
fer with individual employees during 
the course of the visit In order to iden¬ 
tify and judge the nature and extent 
of particular hazards. The consultant 
shall explain the necessity for this con¬ 
tact to the employer during the opening 
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conference, and an employer mast agree 
to this contact before a visit can proceed. 

(2) In addition, employees, their rep¬ 
resentatives. and members of a work¬ 
place Joint safety and health committee, 
may participate in the on-site consul¬ 
tative visit, to the extent desired by the 
employer. In the opening conference, the 
consultant shall encourage the employer 
to allow employee participation to the 
fullest extent practicable. 

(d) Opening conference. In addition 
to the requirements of | 1908.5(c), the 
consultant shall, in the opening confer¬ 
ence, explain to the employer the rela¬ 
tionship between on-site consultation 
and OSHA enforcement activity and 
shall explain the obligation to protect 
employees in the event that certain haz¬ 
ardous conditions are identified. 

<e) On-site activity. (1) Activity dur¬ 
ing the on-site consultative visit will be 
focused primarily on those conditions, 
hazards or situations described by the 
employer when the request was made. 

(2) The consultant shall advise the 
employer as to the employer’s obliga¬ 
tions and responsibilities under appli¬ 
cable Federal or State law and Imple¬ 
menting regulations. 

(3) To the extent of their capability 
and training, consultants shall identify 
and provide advice on elimination of 
those hazards included in the employer’s 
request and any other safety or health 
hazards observed in the workplace dur¬ 
ing the course of the on-site consulta¬ 
tive visit. The consultant shall conduct 
sampling and testing, with subsequent 
analyses, as may be necessary to con¬ 
firm the existence of health hazard. 

(4) Advice and technical assistance 
on the elimination of identified safety 
and health hazards may be provided to 
employers during and after the on-site 
consultative visit. Descriptive materials 
may be provided on approaches, means, 
techniques, etc., commonly ultilized for 
the elimination or control of such haz¬ 
ards. Tills advice should include basic 
information indicating the possibility of 
a solution and describing the general 
form of this solution. However, the ad¬ 
vice and assistance shall not Include 
engineering services or the provision of 
engineering design solutions. The con¬ 
sultants shall also advise the employers 
of additional sources of assistance, if 
known. 

(5) When a hazard is identified in the 
workplace, the consultant shall indicate 
to the employer his or her best Judge¬ 
ment as to whether this situation would 
be classified as a “serious” or “other- 
than-serious” violation of applicable 
Federal or State statutes, regulations or 
standards, based on criteria contained in 
the current OSHA Field Operations 
Manual. (The element of employer 
knowledge shall not be considered.) 

(6) At the time that the consultant de¬ 
termines that an identified hazard which 
would be classified as a serious violation, 
the consultant and the employer shall 
develop a specific plan to eliminate the 
hazard, affording the employer a reason¬ 
able period of time to complete the nec¬ 
essary action. If. within 10 days of the 
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development of this plan, on employer, 
in good faith, disagrees with the period 
of time established for the elimination 
of a hazard, the State shall provide an 
opportunity for an expeditious informal 
discussion with the State consultation 
manager on the time period set by the 
consultant. 

(f) Employer obligations. (1) An em¬ 
ployer must take Immediate actions to 
eliminate employee exposure to a hazard 
which, in the Judgment of the consult¬ 
ant. presents an imminent danger to em¬ 
ployees. If the employer fails to take the 
necessary action, the consultant must 
immediately notify the affected em¬ 
ployees and the appropriate OSHA en¬ 
forcement authority and provide the rel¬ 
evant information. 

(2> An employer must also take the 
necessary action In accordance with the 
plan developed under 1 1908.5(e)(6) to 
eliminate employee exposure to any 
identified hazard which, in the Judgment 
of the consultant, would be classified as 
a serious violation. In order to demon¬ 
strate that the necessary action is being 
taken, an employer may be required to 
submit periodic reports, permit a fol¬ 
low-up visit, or take similar action. If the 
employer fails to take the action neces¬ 
sary to eliminate a hazard which would 
be classified as a serious violation, the 
consultant shall immediately notify the 
appropriate OSHA enforcement author¬ 
ity and provide the relevant information. 
The OSHA enforcement authority will 
make a determination, based on a review 
of the facts, whether enforcement activ¬ 
ity is warranted. 

(g) Written report. A written report 
shall be prepared for each visit and sent 
to the employer. The timing and format 
for the report shall be approved by the 
Assistant Secretary. The report shall re¬ 
state the employer s request and de&rcibe 
the working conditions examined by the 
consultant; shall identify specific haz¬ 
ards; shall describe their nature, includ¬ 
ing reference to applicable standards or 
codes; shall identify the seriousness of 
the hazard; and. to the extent possible, 
shall include suggested means or ap¬ 
proaches to their elimination or control. 
Additional sources of assistance should 
also be Indicated, if known, including the 
possible need to procure specific en¬ 
gineering consultation, medical advice 
and assistance, etc. The report shall also 
Include references to the completion 
dates for the situations described in 
S3 1908.4(e)(5). (6). 

<h> Confidentiality. The consultant 
shall preserve the confidentiality of in¬ 
formation obtained as the result of an 
on-site consultative visit which contains 
or might reveal a trade secret of the em¬ 
ployer. 

§ 1908.6 ltrlu!ion*liip to enforcement. 

(a) Independence. (1) On-site con¬ 
sultation activity by a State shall be con¬ 
ducted independently of any Federal or 
State OSHA enforcement activity. 

(2) The consultation activity shall 
have its own identifiable managerial 
staff. In States with Plans approved un¬ 
der Section 18, this staff will be separate 
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from the managing compliance inspec¬ 
tions and scheduling. 

(3) The identity of employers request¬ 
ing on-site consultation as well as the 
file of the consultant’s visit shall not be 
forwarded or provided to OSHA for use 
in any compliance inspection or sched¬ 
uling activities. 

(4) Employers receiving on-site con¬ 
sultative visits shall not be identified to 
OSH. unless the employer fails to take 
the necessary action to protect em¬ 
ployees from a hazard considered by the 
consultant to be an Imminent danger or 
serious violation. 

(b) Effect upon scheduling . (1) An 
on-site consultative visit already in prog¬ 
ress will have priority over OSHA com¬ 
pliance inspections except as provided 
in 1908.5(b)(2). The consultant and the 
employer shall notify the compliance 
officer of the visit in progress and re¬ 
quest delay of the inspection until after 
the visit is completed. A request for on¬ 
site consultation shall not be the basis 
for the delay of a compliance inspection. 

(2) The consultant shall terminate an 
on-site consultative visit already In prog¬ 
ress where one of the following kinds of 
OSHA compliance inspections is about to 
take place: 

(1) Imminent danger investigations. 

(11) Fatality/catastrophe investiga¬ 
tions. 

(ill) Complaint investigations. 

(iv) Follow-up inspections. 

(v) Other critical inspections as de¬ 
termined by the Assistant Secretary. 

(3) An on-site consultation visit shall 
not take place subsequent to an OSHA 
enforcement inspection until the em¬ 
ployer has been notified that no citation 
will be issued, or if a citation is Issued, 
on-site consultation shall only take place 
with regard to those citation items which 
have become final orders. 

(c) Effect upon enforcement. (1) The 
advice of the consultant and the con¬ 
sultant’s written report will not be bind¬ 
ing on a compliance officer in a subse¬ 
quent enforcement inspection. In a sub¬ 
sequent inspection, a compliance officer 
is not precluded from finding hazardous 
conditions, or violation! of standards, 
rules or regulations, for which citations 

'would be issued and penalties proposed, 

(2) The hazard identification and 
abatement advice given by a State con¬ 
sultant. or the failure of a consultant to 
point out a specific hazard, or other pos¬ 
sible errors or omissions by the consul¬ 
tant shall not be binding upon a compli¬ 
ance officer, and will not affect the regu¬ 
lar conduct of a compliance inspection, 
or preclude the finding of alleged viola¬ 
tions and the issuance of citations, or act 
as a defense to any enforcement action. 

(3) In the event of a subsequent in¬ 
spection. the employer is not required 
to either inform the compliance officer 
of the prior visit or provide a copy of 
the State consultant's written report to 
the compliance officer. 

(4) If. however, the employer chooses 
to provide a copy of the consultant’s re¬ 
port to a compliance officer, it may be 
used to determine the employer’s good 
faith for purposes of proposing penalties. 
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§ 1908.7 Consultant spcrifirstioiu. 

(a) Number. (1) The number of con¬ 
sultant positions which will be funded 
under an agreement pursuant to this 
Part for the purpose of providing on-site 
consultation to private sector employers 
will be determined by the Assistant Sec¬ 
retary on the basis of program perform¬ 
ance. demand for services, resources 
available, and the recommendation of 
the HA. and may be adjusted periodi¬ 
cally. 

(2) For a period of one year from the 
effective date of this revision, the num¬ 
ber of on-site consultant positions 
funded in a 6tatc which does not have 
an agreement under this Part as of the 
effective date of these revisions shall not 
exceed 25 percent of the number of full¬ 
time Federal and State compliance of¬ 
ficer positions present within that State. 
The number of “compliance officer po¬ 
sitions present" shall be the number of 
allocated Federal compliance officer po¬ 
sitions for that 8t&te and. If the State 
has an approved Plan under Section 18, 
the number of compliance officer posi¬ 
tions provided In the State’s 23(g) grant 
The Assistant Secretary may exempt 
a State from this limitation if it is de¬ 
termined that this exemption is war¬ 
ranted and consistent with available re¬ 
sources. 

<3) States shall make efforts to utilise 
consultants with the safety and health 
expertise necessary to property meet the 
demand for consultation by the various 
Industries within a State. The HA will 
determine and negotiate a reasonable 
balance with the State on an annual 
basis. 

(b) Qualifications. (1) All consultants 
utilized under agreements pursuant to 
this Part shall be employees of the State, 
qualified under State requirements for 
employment in occupational safety and 
health. They must demonstrate adequate 
education and experience to satisfy the 
HA, before assignment to work under an 
agreement, and annually thereafter, that 
they meet the requirements set out in 
$ 1908.6«b)<2> and that they have the 
ability to perform satisfactorily pursu¬ 
ant to the agreement. All consultants 
shall be selected In accordance with the 
provisions of Executive Order 11246 of 
September 24,1965, as amended, entitled 
“Equal Employment Opportunity." 

(2) Minimum requirements shall in¬ 
clude: 

(1) Consultants shall demonstrate the 
following: the ability to identify hazards: 
the ability to assess employee exposure 
and risk: knowledge of OSHA stand¬ 
ards; knowledge of abatement techniques 
and practices; knowledge of workplace 
safety and health program requirements; 
and the ability to effectively communi¬ 
cate. both orally and In writing. 

ell) Consultants shall meet any addi¬ 
tional degree and/or experience require¬ 
ments as may be established by the As¬ 
sistant Secretary'. 

(3) A specific plan to upgrade the 
qualifications for all State consultants 
shall be developed by each participating 
State according to guidelines established 
by the Assistant Secretary. 
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(1) The plan shall include a timetable 
with final implementation dates for 
specific actions which the State shall 
take in order to upgrade the education 
and experience of State consultants, in¬ 
cluding revision of Job descriptions, 
establishment of additional qualifications 
and training and increases in State 
salary levels. 

<ii> The plan must be submitted to the 
HA within 120 days of the effective date 
of an agreement under this Part and 
.shall be revised annually to reflect the 
State’s progress toward specific goals. 

(iii) The implementation dates in 
initial plans shall be no later than Au¬ 
gust 1. 1980. 

(c) Training. As necessary, the Assist¬ 
ant Secretary’ wtH specify immediate and 
continuing training requirements for 
consultants. Expenses for training which 
is required by the Assistant Secretary or 
approved by' the RA will be reimbursed 
in full. 

§ 1908.8 Monitoring and evaluation. 

<a> Regional administrator respon¬ 
sibility. A State's performance under the 
agreement will be regularly monitored 
and evaluated by the RA. The RA may 
direct changes as a result of these evalua¬ 
tions to foster conformance with con¬ 
sultation policy as established by the As¬ 
sistant Secretary. All aspects of the 
agreement with the State will be con¬ 
tinually monitored and evaluated as part 
of a systematic Federal regional plan for 
this activity. 

<b) State performance. The RA or his 
designee will periodically meet with State 
project officials to assess project status 
and to seek resolution to any operating 
problems. An appropriate number of 
State files (without identification of the 
employer) on individual on-site con¬ 
sultative visits will be audited. Special 
attention will be given to determine 
whether the provisions of ft ft 1908.5 (e) 
and <f) are being followed. A written re¬ 
port of these periodic reviews will be for¬ 
warded by the RA to the State. 

tc) Consultant performance . (1) State 
activity. The State shall establish and 
maintain an organized consultant per¬ 
formance monitoring system under the 
agreement: 

(1) The system shall be established 
within 60 days of the execution of the 
contract, or within 60 days from the date 
the Assistant Secretary publishes a pro¬ 
gram directive on the design of the per¬ 
formance monitoring system. Whichever 
occurs later. Operation of the system 
shall conform to all requirements estab¬ 
lished by the Assistant Secretory. The 
system shall be approved by the RA be¬ 
fore it is placed in operation. 

(li) A performance evaluation of each 
individual State consultant performing 
on-site consultation for employers shall 
be prepared annually. Ail aspects of a 
consultant's performance shall be re¬ 
viewed at that time. Recommendation 
for remedial action shall be made and 
acted upon. The annual evaluation re¬ 
port shall be a confidential State person¬ 
nel record and may be timed to coincide 
with regular personnel evaluations. 


Oil) Performance of individual con¬ 
sultants shall be measured in terms of 
their ability to identify hazards in the 
workplaces which they have visited; 
their ability to determine employee ex¬ 
posure and risk, and in particular their 
performance under #§ 1908.5 (e) and 
(f>; their knowledge and application of 
applicable Federal or State statutes, reg¬ 
ulations or standards; their knowledge 
and application of appropriate abate¬ 
ment techniques and approaches; and 
their ability to effectively communicate 
their findings to employers. 

Ov) Accompanied visits to observe 
consultants during on-site consultative 
visits shall be conducted at least semi¬ 
annually for each consultant The State 
may also conduct unaccompanied visits 
to workplaces which received on-site 
consultation, for the purpose of evaluat¬ 
ing consultants. A written report of each 
visit shall be provided to the consultant. 
These visits shall be conducted only with 
the expressed permission of the employer 
who requested the on-site consultative 
visit. 

<v) The 8tate u'ill report quarterly to 
the RA on system operations, including 
copies of accompanied visit reports 
(without identification of the emplovcr) 
completed that quarter. 

(2) Federal activity. State consultant 
performance monitoring as set out in 
1 1908.7(c)(1) shall not preclude Fed¬ 
eral monitoring activity by methods de¬ 
termined to be appropriate by the Assist¬ 
ant Secretary. 

(d> State reporting. For Federal moni¬ 
toring and evaluation purposes, the State 
shall compile and submit such factual 
and statistical data in the format and at 
the frequency required by the Assistant 
Secretary. The State shall prepare and 
submit to the RA any narrative reports, 
including copies of written reports to 
employers (without identification of th« 
employer) as may be required by the 
Assistant Secretary* 

§ 1908.9 Agreement*. 

(a) Who may make agreements . The 
Assistant Secretary may make an agree¬ 
ment under this part with the Governor 
of a State or with any State agency 
designated for that purpose by the 
Governor. 

<b) Negotiations. <1> Procedures for 
negotiations may be obtained through 
the RA who will negotiate for the Assist¬ 
ant Secretary and make final recom¬ 
mendations on each agreement to the 
Assistant Secretary. 

(2) States with Plans approved under 
Section 18 may initiate negotiations in 
anticipation of the withdrawal of fed¬ 
erally funded on-site consultation serv¬ 
ices to private-sec tor employers from 
the Plan. 

(3) Renegotiation of existing agree¬ 
ments funded under this Part shall be 
lntiated within 30 days of the effective 
date of these revisions. 

<c> Contents of agreement. (1) Any 
agreement and subsequent modifications 
shall be in writing and signed by both 
parties. 
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<2> Each agreement shall provide that 
the State will conform Its operations 
under the agreement to: 

<0 The requirements contained In 
this Part 1908; 

Oil Al related formal directives sub¬ 
sequently issued by the Assistant Secre¬ 
tary Implementing this regulation. 

(3) Each agreement shall contain an 
explicit written commitment for each 
major lettered paragraph in H 1908.4, 
1908.5. 1908.6, 1908.7, and 1908.8, with 
particular emphasis placed on the follow¬ 
ing elements: 

<i> Consultation management struc¬ 
ture separate from enforcement; 

(ii) Consultant numerical limitation 
and safety and health objective: 

(ill i Assignment of qualified person¬ 
nel; 

(iv) Submission of a plan for upgrad¬ 
ing consultant qualifications; 

<v) Advertisement of consultation 
services; 

<vi) Early notification to employers of 
the scope of services provided and their 
obligations; 


(vii) Employee participation in on-site 
visits; 

(vlli) Employee protection require¬ 
ments; 

(ix) Provision of written report to em¬ 
ployers ; and 

(x) Monitoring and evaluation proce¬ 
dures; 

(4) Each agreement shall also include 
a budget of the State’s anticipated ex¬ 
penditures under the agreement, in the 
detail and format required by the Assist¬ 
ant Secretary. 

<d) Location of sample agreement. A 
sample agreement is available for inspec¬ 
tion at all Regional Offices of the Occu¬ 
pational Safely and Health Administra¬ 
tion of the U.S. Department of Labor. 

<e> Action upon requests. The State 
will be notified within a reasonable time 
of any decision concerning its request for 
an agreement. If a request is denied, the 
State will be informed in writing of the 
reasons supporting the decision. If an 
agreement is negotiated, the initial fund¬ 


ing will specify the period for the agree¬ 
ment. Additional funds may be added at 
a later .Ume provided the activity is 
satisfactorily carried out and appropria¬ 
tions are available. The State may also 
be required to amend the agreement for 
continued support. 

(f) Termination. Either party may 
terminate an agreement under this part 
upon 30 days written notice to the other 
party. 

§ 1908.10 Exclusion*. 

An agreement under this part will not 
restrict in any manner the authority and 
responsibility of the Assistant Secretary 
under Sections 8. 9, 10. 13, and 17 of the 
Act. or any corresponding State author¬ 
ity* 

Signed at Washington, D.C.. this 11th 
day of August, 1977. 

Eula Bingham, 
Assistant Secretary of Labor. 

(FR Doc.77-23050 Filed 8-15-77;8:45 am] 
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PROPOSED RULES 


FEDERAL ENERGY 
ADMINISTRATION 
[ 10 CFR Part 212 ] 

LOWER AND UPPER TIER CRUDE OIL 
PRICE CEILINGS 

Resumption of Adjustments To Reflect 
Impact of Inflation 

AGENCY: Federal Energy Administra¬ 
tion. 

ACTION: Notice of proposed rulemaking 
and public hearing. 

SUMMARY: The Federal Energy Ad¬ 
ministration (“FEA’\> proposes in this 
proceeding to resume in September 1977, 
price increases to take into account the 
Impact of inflation, which are permitted 
under the Emergency Petroleum Alloca¬ 
tion Act of 1973, as amended (“EPAA'*). 
These price increases were discontinued 
because during 1976 and part of 1977 
actual weighted average prices for do¬ 
mestic crude oil exceeded the statutory 
maximum weighted average first sale 
< “composite’*) price. 

Currently, lower tier ceiling prices ore 
frozen at their June 1976 levels, resulting 
in a projected average first sale price in 
August 1977 of approximately $5.17 per 
barrel; upper tier prices have been rolled 
back to a projected average first sale 
price in August 1977 of approximately 
$10.97 per barrel. 

Under the proposal set forth in this 
Notice FEA would, beginning In Septem¬ 
ber 1977, apply the inflation adjustment 
to the projected August lower tier price 
(approximately $5.17 per barrel), and 
would begin to restore over a 3 month 
period the upper tier price to a level that 
would represent the $11.28 per barrel 
price originally intended to be achieved 
for upper tier crude oil in February 1976 
by the Energy Policy and Conservation 
Act (“EPCA") crude oil pricing policy, 
plus the $.27 per barrel Increase in upper 
tier prices that was authorized for the 
months of March through June 1976. 
Pursuant to this proposal, lower tier 
prices would be approximately $5.24 per 
barrel by November 1977, and upper tier 
prices would be approximately $11.71 per 
barrel. 

Thereafter, lower tier and upper tier 
prices would be allowed to rise at the 
rate of inflation, as tvas proposed in the 
National Energy Plan issued by the Pres¬ 
ident on April 20. 1977. 

DATES: Comments by Friday, August 
26, 1977, 4:30 p.m.; Requests to speak by 
Friday. August 19, 1977, at 4:30 p.m.; 
Hearing date; Friday. August 26. 1977, 
9:30 a.m. 

ADDRESSES: Comments and requests 
to speak to: Executive Communications. 
Room 3317, Federal Energy Administra¬ 
tion. Box OP. Washington. D.C. 20461; 
Hearing location: Room 2105, 2000 M 
Street, N.W., Washington. D.C. 20461. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Robert C. Gillette (Hearing Proce¬ 


dures). 2000 M Street NW., Room 
2214B. Washington. D.C. 20461. 202- 
254—5201. 

Ed Vllade (Media Relations). 12th and 
Pennsylvania Avenue NW.. Room 3104, 
Washington, D.C. 20461 (202) 566- 
9833. 

William D. Carson (Office of Regula¬ 
tory Programs). 2000 M Street NW., 
Room 2310. Washington, D.C. 20461, 
202-254-7477. 

Everard A. Marseglia, Jr. (Office of 
General Counsel >, 12th and Pennsyl¬ 
vania Avenue NW.. Room 5140, Wash¬ 
ington. D.C. 20461. 202-566-9567. 

SUPPLEMENTARY INFORMATION: 

A. Background. 

B. Proposed Amendments. 

C. Comment Procedures. 

A. Background 

Under the Emergency Petroleum Al¬ 
location Act of 1973, as amended 
(“EPAA,'* Pub. L. 93-159), Congress pro¬ 
vided FEA with flexibility to control first 
sale prices of domestic crude oil os long 
as the national weighted average first 
sale price (“actual composite price") did 
not exceed $7.66 per barrel (“statutory 
composite price'*) for all domestic crude 
oil produced and sold in February 1976. 

Beginning in March 1976, the EPAA 
authorized increases In the statutory 
composite price to reflect the cfTects of 
inflation and to provide production in¬ 
centives. Under present authority, the 
statutory composite price is adjusted 
upward at the rate of 10 percent an¬ 
nually. 

Under FEA price regulations adopted 
to implement the pricing policy that in¬ 
cluded the statutory composite price re¬ 
strictions, domestic crude oil is classified 
either as lower tier (which accounts cur¬ 
rently for about 50 percent of total do¬ 
mestic production), upper tier (which 
accounts currently for about 36 percent 
of total domestic production) and crude 
oil produced from stripper well proper¬ 
ties (which accounts currently for about 
14 percent of total domestic production). 

Stripper w’ell property crude oU, which 
is production from properties that have 
declined to a level of 10 barrels or less 
per well per day for a preceding con¬ 
secutive 12-month period, is permitted 
by statutory authority to be sold at mar¬ 
ket price levels, so as to encourage con¬ 
tinued production from such marginal 
properties for as long as possible. For 
purposes of determining compliance with 
the statutory composite price limitation, 
however, stripper well property crude oil 
is given by statutory formula an im¬ 
puted value which approximates the 
average upper tier price. (Section 121 
of the Energy Conservation and Produc¬ 
tion Act. “ECPA“, Pub. L. 94-385.) 

Upper tier crude oil generally includes 
production from properties which first 
began producing crude oil after 1972 (ex¬ 
cept those which qualify as stripper well 


properties or w'hlch produce crude oil 
that is otherwise exempt from first sale 
price controls >, plus incremental pro¬ 
duction from older properties which ex¬ 
ceeds a certain “base production control 
level.'* The upper tier price (an average 
of $11.64 per barrel at the end of 1976) 
is generally designed to stimulate in¬ 
creased production from older properties 
and to encourage further exploration 
and development of domestic crude oil 
resources. The lower tier price, which 
averaged about $5.17 per barrel nation¬ 
ally at the end of 1976, applies to all 
domestic production which is not ex¬ 
empt or which does not qualify as upper 
tier crude oil. 

Effective July 1, 1976. FEA halted fur¬ 
ther monthly Increases *n crude oil price 
ceilings and continued them at their 
June 1976 levels order to compensate 
for actual composite prices in excess of 
adjusted statutory composite price levels. 
FEA took further corrective action to 
achieve compliance with statutory com¬ 
posite price restrictions by reducing up¬ 
per tier price ceilings by 20 cents per bar¬ 
rel effective January 1. 1977, and by an 
additional 45 cents per barrel effective 
March 1, 1977. These actions wrere pro¬ 
jected to eliminate all excess crude oil 
receipts by June 30, 1977 (sec 42 FR 
13013. March 8. 1977). (Although the 
ceiling prices for lower tier crude oil 
have been frozen since June 1976, and 
the celling prices for upper tier crude 
oil have been frozen—and subsequently 
rolled back—since June 1976. ceiling 
prices for lower and upper tier crude oil 
are determined on a fleld-by-fleld basis. 
As a result, the average actual prices for 
lower tier and upper tier crude oil vary 
from month to month as a function of 
the mix of types of crude oil selling at 
varying ceiling prices from field to field.) 

On March 15. 1977. FEA submitted 
Energy Action No. 11 to the Congress, 
pursuant to section 8<f) of the EPAA. 
to continue In effect that portion of the 
10 percent annual increase in the statu¬ 
tory composite price relating to produc¬ 
tion Incentives. That action, having un¬ 
dergone legislative review without dis¬ 
approval by either house of Congress, 
permits the statutory composite price to 
continue to increase at an annual rate of 
10 percent. 

In congressional hearings relating to 
Energy Action No. 11. FEA stated that 
the 10 percent annual adjustment in the 
statutory composite price was antici¬ 
pated to be entirely or almost entirely 
used to reflect the impact of inflation on 
the celling prices for lower and upper 
tier crude oil (anticipated at between 
5.5 and 6.6 percent annually) and to ac¬ 
count for the automatic Increase in the 
actual composite price attributable to 
the continuing decline in the percentage 
of lower tier crude oil (resulting in an 
increase In the actual composite price 
of approximately 3.0 to 3.6 percent an¬ 
nually) . Accordingly, FEA stated that it 
intended in the future to adjust lower 
tier and upper tier prices by not more 
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than the amount necessary to reflect the 
impact of inflation. 

Pursuant to Section 8(d) of the EPAA. 
the impact of Inflation is measured for 
purposes of adjust Ini; the composite price 
by using the “adjusted ONP deflator." 
The Act defines the term “adjusted GNP 
deflator" to mean: 

• • • the first revision of the quarterly 
percent change. oeoaoually adjusted a* an* 
uual rates, of the moat recent implicit price 
deflator for tho gross national product which 
shall be computed and published for each 
calendar quarter by the Department of Com¬ 
merce. aubject to such additional modifica¬ 
tion a* the President shall make to exclude 
therefrom any amount which he determines 
Is attributable solely and directly to increases 
which occur after th© date of enactment of 
this section In prices of Imported crude oil, 
residual fuel oil, or any refined petroleum 
product resulting from concerted action of 
two or more petroleum exporting countries 

For purposes of this notice, the in¬ 
flation adjustment for the months of 
September. October, and November 1977 
has been computed at an annual rate of 
5.5 percent. This is the most recent first 
revision of the GNP deflator, published 
by the Department of Commerce in late 
June 1977. Actual adjustments to crude 
oil price ceilings for the months of Sep¬ 
tember through November 1977. pursu¬ 
ant to the regulations proposed in this 
rulemaking will be based on the first re¬ 
vision of the GNP deflator to be published 
on or about August 20, 1977. Beginning 
in December the first revision of the GNP 
deflator published on or about November 
20. 1977 would be used to adjust ceiling 
prices for the next three months to re¬ 
flect tiie rate of inflation, and so forth. 

The purpose of this proceeding is to 
specify the price levels for lower Uer 
and upper tier crude oil to which such 
adjustments for inflation should be ap¬ 
plied and to implement the provision of 
the National Energy Plan that calls for 
allowing lower tier and upper tier ceil¬ 
ing prices to rise at the rate of Inflation. 

B. Proposed Amlndmkhts 

As Indicated above, monthly increases 
in both lower tier and upper Uer crude 
oil price ceilings have been deferred and 
upper tier crude oil price ceilings have 
been reduced in order to compensate for 
actual composite price levels in excess of 
statutory composite price limits. Tills 
elimination of excess receipts is projected 
to be completed by June 30. 1977—Anal 
data for a particular month are not 
available to FEA until the end of the 
third month following that month—and 
resumpUon of monthly price adjustments 
can therefore be resumed September 1, 
1977. As FKA indicated in the noUce ac¬ 
companying Schedule No. 7 of Monthly 
Price Adjustments (42 FR 38894, August 
1. 1977), this more conservative pricing 
policy is intended to further tho EPAA 
goal of providing a more stable and pre¬ 
dictable basis for future pricing actions 
by decreasing the potential for future 
price freezes or rollbacks. 

FEA proposes to apply such inflation 
adjustments prospectively to existing 


lower Uer prices and to upper Uer prices 
adjusted to reflect (1) the fact that 
actual upper tier prices when the upper 
tier ceiling price was first imposed in 
February 1976 were higher than the 
average of $11.28 per barrel that was in¬ 
tended. and (2) the fact that upper tier 
prices have been reduced by a total of 
$.65 per barrel in recent months. Because 
the restoration of upper tier prices will 
represent a price increase of some sig¬ 
nificance. it is proposed to be phased in 
over a 3 month period so as to avoid 
creating any substantial incentive un¬ 
necessarily to withhold production In 
anticipation of a price increase. 

FEA has concluded that it would not be 
appropriate to seek to restore lower tier 
and upper tier price levels to the real 
dollar equivalent of their February 1978 
price levels because the overall economic 
impact of such an action would not, in 
all likelihood, be counterbalanced by any 
measurable production response. Domes¬ 
tic crude oil production has been sub¬ 
ject to frozen or reduced price levels for 
more than a year without any measurable 
effect on production. t FEA has granted 
price relief on a case-by-case basis In all 
Instances in which those price levels have 
resulted in a demonstrable threat to con¬ 
tinued production.) 

Accordingly. FEA has concluded that 
restoration of crude oil ceiling prices to 
their February 1976 real dollar equivalent 
would constitute essentially a windfall to 
producers, in that it would constitute a 
form of payment for production that has 
already' token place under economically 
advantageous circumstances. In this re¬ 
gard. however. FEA has also concluded 
that equitable considerations favor the 
restoration of upper tier prices to a level 
that recognizes the initial pricing ob¬ 
jectives of the EPAA crude oil pricing 
policy and the fact that the upper Uer 
price has, in fact, been rolled back to 
compensate for prices in excess of the 
statutory composite price. 

In specifying* composite price of $7.66 
per barrel for all domestic crude oil in 
February 1976. Congress assumed that 
the existing ceiling price on domestic 
old crude oil (lower tier) would be con¬ 
tinued and that the average price of old 
crude oil was $5.25 per barrel. The $5.25 
per barrel estimate was derived orig¬ 
inally by the Cost of Living Council 
(“CLC") as the average first sale price 
of controlled domestic crude oil hi De¬ 
cember 1973. FEA was not required, nor 
did it have any regulatory need, to moni¬ 
tor actual first sale prices of controUed 
domestic crude oil until the advent of 
EPCA. Inasmuch as old crude oil prices 
had remained frozen from December 
1973, the $5.25 figure was thought to be 
a reasonable estimate of lower tier crude 
oil prices. 

In specifying the $7.66 per barrel 
composite price, the Congress also as¬ 
sumed that “new," “released.** and 
“stripper weir crude oil (which were not 
then subject to ceiling price limitations), 
would not have to be rolled back from the 
average first sale price of uncontrolled 


domestic crude oil in January' 1975, 
which was $11.28 per barrel. The January 
1975 price was based on the most recent 
price data available and which was free 
from the influence of <1) the 1975 sup¬ 
plemental import fees on crude oil, and 
<2) the effect of the October 1975 price 
increase by the Oil Producing and Ex¬ 
porting Countries which subsequently 
affected domestic crude oil prices. 

It was also estimated that sixty per¬ 
cent of total domestic crude oil would 
constitute old crude oil. The $7.66 per 
barrel composite price figure was there¬ 
fore calculated as follows: 

(.6) ($5.25) ^ (.4) ($11.28» ^$7.66. . 

(See ffcncraUy S. Rept. No. 94-516. 94th 
Cong., Ut Sess. 187-191 (1975).) 

FEA adopted regulations to implement 
the composite price limitation of EPCA 
that were predicated on the same esti¬ 
mates and assumptions that had been 
used by the Congress. Pursuant to those 
regulations, which became effective 
February l. 1976. comprehensive data 
on actual first sale prices were obtained 
for tiie first time. Those data revealed 
that the average first sale price for lower 
Uer crude oil was, in fact $5.05 per bar¬ 
rel. rather than the estimated $5.25 per 
barrel; that lower tier crude oil consti¬ 
tuted approximately 56.1 percent of do¬ 
mestic production rather than the esti¬ 
mated CO percent; and that the upper 
Uer ceiling price of ithe September 30. 
1975 posted price, less $1.32 per barrel) 
had resulted, in February 1976, resulted 
in average upper tier prices of $11.48 per 
barrel rather than the Intended $11.38 
per barrel. These factors, among others, 
led FEA to discontinue price increases 
in July 1976. 

Under the amendment proposed here¬ 
in. the existing lower tier ceiling price 
(the May 15, 1973 ported price plus $1.48 
per barrel, currently resulting in an aver¬ 
age first sale price of approximately 
$5.17 per barrel), would be adjusted for 
inflation beginning with September 
1977. 

Thus, the lower tier celling price for 
lower Uer crude oil and the approximate 
average first sale price pursuant to that 
price in September. October and No¬ 
vember. would be determined as follows: 


Mouth 

(Mime !»»•*» 

Ertlmalad 

ttV'iracii M 
■air prtco 

JLuttul .. . 

... Mux u, ira. hi«w 
pnoml IfeM price 
ptauftl* 

$117 

SctiUmiMV_ 

May U. IV73L hi*lira* 
prat*l tMd pMcr 

pfcuNAl. 


OfUtlNC . 

May IS, ItfTt, hlatuMt 
jxwtMl foiil pore 
fliatUL 

$23 

Nwotulut 

May IS, VJ7X Wfcr l 
pruted Ih*W prica 
pitulUS 

$24 


Tho upper Uer ceiling price would be 
derived as follows. First, as noted above, 
the upper tier ceiling price is estab¬ 
lished by reference to September 30.1975 
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highest posted field prices. When the 
ceiling price rule was first promulgated. 
FEA estimated the average of highest 
posted field prices on September 30. 
1075 to be $12.60 per barrel; hence the 
price rule provided for a subtraction of 
$1.32 from that posted price for Febru¬ 
ary 1976, with the intent of achieving an 
average price of $11.28. Actual upper tier 
pricing data have varied from month to 
month (which results from changes in 
the volumes of the various grades and 
qualities of upper tier crude oil produced 
and sold each month*. 

For the months of June through De¬ 
cember 1976, when upper tier prices were 
frozen at the September 30, 1976 posted 
prices less $1.05 per barrel, actual aver¬ 
age first sale prices ranged from $11.60 
to $11.65 per barrel, averaging $11.62 per 
barrel. These data therefore indicate that 
the September 30,1975 reference postings 
average approximately $12.67 per barrel 
(l.e.. $11.624*$1*05 ~$12.67), rather than 
the $12.60 per barrel estimated by FEA 
when the upper tier price rule was first 
adopted. 

Based on the foregoing actual pricing 
data, a February 1976 upper tier ceiling 
price of $11.28 per barrel would best be 
approximated by a ceiling price of the 
September 30. 1975 posted price (aver¬ 
aging $12.67 per barrel), less $1.39 per 
barrel. The adjustments to the upper 
tier ceiling price provided during March 
through June totalled $.27 per barrel. 
Applying this $.27 adjustment to the 
Congressionally Intended February 1976 
upper tier price of $11.28 results in a 
price of $11.55. The ceiling price for 
September that would be most likely to 
result in an average first sale price of 
$11.55 per barrel is. therefore, the Sep¬ 
tember 30. 1977 posted price (approxi¬ 
mately $12.67 per barrel >, less $1.12 per 
barrel 

As noted above, however, the restora¬ 
tion of the upper tier ceiling price is pro¬ 
posed to be phased in over a 3-month 
period. Application of the 5.5 percent 
annual rate of inflation to the “restored 0 
upper tier price level of $11.55 for Sep¬ 
tember yields an average upper tier price 
of $11.71 for November 1977. 

FEA docs not currently have final or 
preliminary data with respect to actual 
prices in August 1977. However, assum¬ 
ing that the September 30, 1975 posted 
price averages $12.67 per barrel in Au¬ 
gust 1977. applying a $1.70 reduction in 
that month pursuant to Schedule No. 7 of 
Monthly Price Adjustments (42 FR 
38894, August 1, 1977) results in a pro¬ 
jected average upper tier price of $10.97 
for August 1977 $12.67 less 1.70). 

In order to provide a smooth transi¬ 
tion from the projected August 1977 av¬ 
erage upper tier price of $10.97, to the 
November 1977 target price of $11.71, 
FEA proposes to add to the projected 
August 1977 upper tier price approxi¬ 
mately $.24 per barrel In September and 
approximately $.25 per barrel in October 
and November 1977. 

Thus, the upper tier celling prices 
would be determined as follows: 




KlttlDltMl 

Month 

Ceiling price 

ftvrrat* 1st 


m* price 

August. 

... 8ept. 30. 1975, highest 
poateJ tu-W price 
tee $1.70. 

110 97 

September. 

... 8cpi. SO. 1975, hhthret 

iniKtcJ field puiv 

lew $1.48. 

11.2! 

October. 

... SO. IV7S. hlfth-it 

pouted fwld pr>e 

M*ftS $1.21. 

11.40 

November. 

... Sept. SO. 11*75. hltlwat 
poeted field trice 

Nftft HI.M, 

11.71 


Beginning in December, the upper tier 
ceiling price would be adjusted each 
month at not more than the rate of In¬ 
flation as determined by the most recent 
first revision to the GNP deflator 
The following table summarizes on a 
monthly basis the projected cumulative 
excess receipts for the months February 
1976 through November 1977. 



lower tier 

low tier 

tier 

ftatutney 

Actual 

OiniUUve 


percent 

twice 

prias 

cogxaita 

price 

ocafxelte 

priori/ 

receipt* 

{million*) 


1974 


February 

54.12 

$5.05 

$11.48 

$7.44 

$7.87 

t 49 


54.*1 

5.07 

11.39 

7.72 

7.79 

67 

April 

54.4* 

5.07 

11.52 

7.71 

7.8C 

84 

Kiy 

57.04 

5.13 

11.55 

7.84 

7.89 

97 

Cum 

55.*2 

5.15 

11.40 

7.8ft 

7.99 

123 

OUly 

55.5ft 

5.19 

11.40 

7.91 

8.04 

152 

Auiint 

55.6ft 

5.18 

11.42 

7.99 

8.03 

164 

Scptcafccr 

53.41 

3.17 

11.45 

1.04 

8.19 

198 

October 

52.3* 

5.15 

11.42 

1.11 

8.23 

328 

vector 

49.54 

5.17 

11.42 

ft. 17 

8.40 

282 

[X'Urtcr 

50.07 

S.17 

11.44 

ft. 24 

8. 40 

222 

1577 

Jeutiy 

50.41 

5.17 

11.44 

a 30 

8.28 

318 


49.52 

5.1ft 

21.39 

ft. 37 

8.31 

208 

Marc* 

49.18 

5.19 

11.03 

ft. 44 

ft. 19 

248 

Hvjr 

JuneV 

duly]/ 

49.44 

5.15 

10.97 

ft. 50 

8.14 

161 

49.35 

5.17 

20.99 

8.57 

8.18 

65 

44.84 

5.17 

20.99 

8.44 

8.20 

- 39 

44.22 

5.17 

10.99 

8.71 

8.14 

-181 

Octcterty^ 

***** t*/ 

44.87 

5.17 

20.97 

8.7ft 

8*14 

-250 

43.59 

3.20 

11.21 

8.85 

8.24 

-509 

42.36 

‘ 5.22 

21.44 

8.92 

8.33 

-672 

41.18 

5.24 

11.71 

8.99 

8.42 

-824 


V fw; Lnr.i ntj with the tenth 0 1 SrpUehcr 1*7$, Inflate pciae* for ft tripper Wftll cruSe oil production 
*t velum Upwtod In aooocdenoe with section 121 of the KJA. 

7/ Preliminary. 

7 / Projected. Effects of AUnkn north Slope (*MS) crude oil production, which aiernoej Jixw 20, 1*77, 
«» lnclieled. 


C. Comment Procedures 

1. Written Comments. Interested per¬ 
sons arc invited to participate in this 
rulemaking by submitting data, views or 
arguments with respect to the proposals 
set forth in this notice. Comments should 
be identified oh the outside envelope and 
on documents submitted with the desig¬ 
nation “Resumption of Adjustments to 
Lower and Upper Tier Crude Oil for In¬ 
flation," Box OP. Fifteen copies should 
be submitted. All comments received by 
FEA will be available for public inspec¬ 
tion in the FEA Reading Room, Room 
2107. Federal Building. 12th and Penn¬ 
sylvania Avenue NW., between the hours 
of 8 a m. and 4:30 p.m., Monday through 
Friday. 

Any information or data considered 
by the person furnishing it to be confi¬ 
dential must be so identified and sub¬ 
mitted in writing, one copy only. The 
FEA reserves the right to determine the 
confidential status of the Information or 
data and to treat it according to its de¬ 
termination. 

2. Public Hearing. —a. Request Proce¬ 
dure. The time and place for the hearing 
are indicated In the “Dates" section of 
this preamble. If necessary to present all 
testimony, the hearing will be continued 


to 9:30 a.m. of the next business day fol¬ 
lowing the date of the hearing. 

Any person who has an interest in the 
proposed amendments issued today, or 
who is a representative of a group or 
class of persons that has an Interest In 
today’s proposed amendments, may 
make a written request for an opportu¬ 
nity to make oral presentation. The per¬ 
son making the request should be pre¬ 
pared to describe the interest concerned. 
If appropriate, to state why he or she Is 
a proper representative of a group or 
class of persons that has such an inter¬ 
est, and to give a concise summon* of the 
proposed oral presentation and a phone 
number where he or she may be con¬ 
tacted through the day before the 
hearing. 

Each person selected to be heard will 
be so notified by the FEA before 4:30 
pjn., Tuesday, August 23, 1977 and must 
submit 100 copies of his or her statement 
to Regulations Management. Room 2214, 
2000 M Street NW.. Washington. DC . 
before 4:30 p.m., on Thursday, August 
25.1977. 

Any interested person may submit 
questions to be asked of any person 
making a statement at the hearing, to 
Executive Communications, FEA, before 
4:30 p.m., Tuesday. August 23. 1977. Any 
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person who wishes to ask a question at 
the hearing may submit the question, in 
writing, to the presiding officer. The FEA 
or the presiding officer, if the question 
is submitted at the hearing, will deter¬ 
mine whether the question is relevant, 
and whether the time limitations per¬ 
mit it to be presented for answer. 

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding of¬ 
ficer. 

A transcript of the hearing will be 
made and the entire record of the hear¬ 
ing. including the transcript, will be re¬ 
tained by the FEA and made available 
for inspection at the Freedom of In¬ 
formation Office. Room 2107. Federal 
Building. 12th and Pennsylvania Avenue 
NW.. Washington. D.C., between the 
hours of 8 a m. and 4:30 p.m.. Monday 
through Friday. Any person may pur¬ 
chase a copy of the transcript from the 
reporter. 

In the event that it becomes necessary 
for the FEA to cancel the hearing, FEA 
will make every effort to publish advance 
notice in the Federal Register of such 
cancellation. Moreover. FEA will notify 
all persons scheduled to testify at the 
hearing. However, it is not possible for 
FEA to give actual notice of cancella¬ 
tions or changes to persons not identified 
to FEA as participants. Accordingly, per¬ 
sons desiring to attend the hearing are 
advised to contact FEA on the last work¬ 
ing day preceding the date of the hearing 
to confirm that it will be held as 
scheduled. 

As required by section 7(c)(2) of the 
Federal Energy Administration Act of 
1074, Pub. L. 93-275. a copy of this notice 
has been submitted to the Administra¬ 
tor of the Environmental Protection 
Agency for his comments concerning the 
Impact of this proposal on the quality 
of the environment. The Administrator 
had no comments on this proposal. 

Note.— This proposal has been reviewed in 
accordance with Exeeutlvo Order 11821 and 
OMB Circular A-107 and ha* been deter¬ 
mined not to be of a nature which requires 
an evaluation of it & economic Impact, 

(Emergency Petroleum Allocation Act of 
1973. Pub. L. 93-159. as amended. Pub. L. 93- 
511, Pub. L. 94-99. Pub. L. 94-133. Pub. L. 
94-163. and Pub. L. 94-385; Federal Energy 
Administration Act of 1974. Pub- L. 93-275. 
as amended. Pub. L. 94-163. as amended. Pub. 
L. 94-385; E O. 11790. 39 FR 23185.) 

In consideration of the foregoing, it is 
proposed to amend Part 212 of Chapter 
n of Title 10 of the Code of Federal Reg¬ 
ulations as set forth below. 

Issued In Washington, D.C., August 11, 
1977. 

Eric J. Fygi. 

Acting General Counset 
Federal Energy Administration. 

1. Section 212.77 is revised In para¬ 
graph (c> to read as follows: 

§ 212.77 Adjustment* to ceiling price*. 

• • • • • 

(c) Application of price adjustments . 

(1) Price adjustment schedules Issued 
pursuant to paragraph (b> of this section 


shall, beginning with prices for Septem¬ 
ber 1977. adjust the lower tier and the 
upper tier celling prices by not more than 
the amount necessary to reflect the im¬ 
pact of inflation on the weighted average 
first sale price for each tier. 

(2) Notwithstanding paragraph (c) 
(1) of this section. FEA may Lssue price 
adjustment schedules pursuant to para¬ 
graph <b> of this section to: (1) Discon¬ 
tinue or restrict price adjustments or re¬ 
quire reductions in ceiling prices to the 
extent deemed necessary by the FEA to 
achieve compliance with the Act, or (il) 
Restore,'in part or in full, to the upper 
Mer ceiling prices for months prior to 
September 1977. 


Appendix. —Schedule Ko. 7 of monthly price 
<td junt mm t h effective Sept. /, 1977 


Month 

Lower tier. 
May 15, W73. 
pouted price i 
(plus) 

Upper tier, 
Bept. 30. 1975. 
pooled petoo» 
(loos) 

OTi: 

February. 

L» 

1.33 

March. M ... 

1.34 

1.95 

April.. 

1.41 

1.18 

May.. 

1.45 

1. II 

June. 

1.48 

1.05 

July. 

i i 

LOft 

August. 

1.48 

1 05 

September. 

1.48 

1.06 

October. 

1.48 

1.05 

November. 

1.48 

L06 

Deofttulxr... 

1.48 

1.06 

1477: 

January... 

1.48 

1.2* 

February.. 

1.48 

L26 

March.... 

L 48 

1.70 

April. 

L 48 

1.70 

•••••••« • •**• 

L 48 

1.70 

Juiw.. 

L 48 

1.70 

July.. 

1.48 

1.70 

August....... 

1.48 

L 70 

Septan bar.. 

1.51 

1 4« 

October. 

1.53 

1.21 

November.......... 

L 58 

.9* 


* Tli* price referred to in 10 CFU 212.73(b)(1) or til 
212.73(c)(1), 213.73(c)(8), And 212 73<cK4). 

* Tli* |irto* refcrml to in 10 CFR 212.74(b)(4). 


This schedule of monthly price adjust¬ 
ments was issued by the Federal Energy 
Administration c4 1 September , 1977, 
pursuant to 10 CFR 212.77. It restates 
without change the lower and upper tier 
price ceilings applicable to crude oil pro¬ 
duced and sold in the months of Febru¬ 
ary 1976 through August 1977. as deter¬ 
mined under 10 CFR 212.73, 212.74, and 
212.77. Upper tier ceiling prices, which 
were reduced under Schedule No. 5 effec¬ 
tive January l. and further reduced ef¬ 
fective March 1, 1977, are increased as 
indicated in this schedule. Also, lower 
tier ceiling prices, which were held at the 
ceiling price level for the month of June 
1976, are increased as indicated in this 
schedule. 

This schedule is effective only through 
November 30.1977. Price ceilings for sub¬ 
sequent months will be provided by 
Schedule No. 8. to be issued on or about 
November 30, 1977. This schedule may. 
however, be superseded prior to Novem¬ 
ber 30. 1977. by early issuance of Sched¬ 
ule No. 8 to reflect further ceiling price 
adjustments based on presently unan¬ 
ticipated trends in actual composite 
price levels. 

|FR Doc.77-23606 Filed 8-12-77:10:46 am] 
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IiiiMiimuimimriiiiiiiti 



would you 
like to know 

if any changes have been made in 
certain titles of the CODE OF 
FEDERAL REGULATIONS without 
reading the Federal Register every 
day? If so, you may wish to subscribe 
to the “Cumulative List of CFR 
Sections Affected/’ the ’’Federal 

Register Index," or both. — 

Cumulative List of CFR Sections Affected 

$10.00 

per year 

The "Cumulative List of CFR Sections 
• Affected” Is designed to lead users of 
^ V the Code of Federal Regulations to 

N ^ amendatory actions published in the 
s Federal Register, and is issued 
monthly in cumulative form. Entries 
indicate the nature of the changes. 

Federal Register Index $8.00 

per year 

Indexes covering the 
contents of the daily Federal Register are 
Issued monthly, quarterly, and annually. 
Entries are carried primarily under the 
names of the issuing agencies. Significant 
subjects are carried as cross-references. 

A finding aid it included in each publication which lists 
Federal Register page numbers with the dote of publication 

In the Federal Register. 

Note to FR Subscribers: FR Indexes and the 
"Cumulative Ust of CFR Sections Affected" will continue 
to be mailed free of charge to regular FR subscribers. 

iikiuiitifiiiiiivniiiiiisiiiiiiiiiiiiiiiiiiiiiiiiutiiiiiiiii 

Mail order form to: 

Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402 


There is enclosed $_ 


.for. 


. subserfption(s) to the publications checked below: 


-- CUMULATIVE LIST OF CFR SECTIONS AFFECTEO ($10.00 a year domestic; $12.50 foreign) 

-FEDERAL REGISTER INDEX <*8.00 a year domestic; $10.00 foreign) 


Name • __ 

Street Address __ ' 

City,-—- State__ ZIP__ 

Make check payable to the Superintendent of Docum*nt$ cro. ifX o ce COO 

iiiiiiiiiiiiiiiiiiiiiiiiiiiiiiimiiiiiiiiiiiimiiiiiMiiiiiBiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiini 


nimiiiiiiniiiiimmiiiiiiiiiiiiimi 




















